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IN THE HIGH COURT OF JUSTICE    Claim No.: CO/3109/2020 

QUEEN’S BENCH DIVISION 

THE ADMINISTRATIVE COURT 

IN THE MATTER OF THE HEALTH PROTECTION (CORONAVIRUS, 

INTERNATIONAL TRAVEL) (ENGLAND) REGULATIONS 2020;  

IN THE MATTER OF THE HEALTH PROTECTION (CORONAVIRUS, 

INTERNATIONAL TRAVEL) (ENGLAND) (AMENDMENT) (NO. 10) REGULATIONS 

2020; 

AND IN THE MATTER OF THE PUBLIC HEALTH (CONTROL OF DISEASE) ACT 

1984; 

Permission Hearing on 18th March, 2021 

The Honourable Sir Ross Cranston, sitting as a High Court Judge 

 

B E T W E E N : 

THE QUEEN  

(On the application of (1) AB, (2) CD, (3) EF (a child by AB and CD, his litigation 

friends) and (4) GH (a child by AB and CD, his litigation friends) 

  Claimants 

- and – 

THE SECRETARY OF STATE FOR TRANSPORT 

  First Defendant  

- and – 

THE SECRETARY OF STATE FOR HEALTH AND SOCIAL CARE 

  Second Defendant  

 

 

 

 ______________________________________________________________ 

COUNSEL’S NOTE OF JUDGMENT 

 ______________________________________________________________ 

 

This is an application for permission to apply for judicial review.  An oral hearing was ordered 

by Murray J.  

The Claimants’ challenge derives from the two weeks they spent in self-isolation following 

return from Croatia on 28th August, 2020.   
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Their application constitutes a challenge to the lawfulness of regulations under which the 

claimant was required to do this. The The Health Protection (Coronavirus, International 

Travel) (England) Regulations 2020, as amended by the The Health Protection (Coronavirus, 

International Travel) (England) (Amendment) (No. 10) Regulations 2020.  

I shall refer to original regulations as amended as the International Travel Regulations. 

I shall regard the claimant’s challenge to the regulations as they were at the time that they were 

required to self-isolate. In the course of his submissions, Mr Francis Hoar raised more general 

points about the regulations as amended over time.  There has been no application to amend 

the original grounds and the Court of Appeal in R (Dolan) v Secretary of State ([2020] EWCA 

Civ 1605) deprecated what it characterised as ‘rolling reviews’ – paras 116-118. 

That was a challenge to the Restriction Requirements, which I shall refer to as Domestic 

Regulations. 

Background 

The claimants are British citizens, returned to the UK from Croatia. They had to self-isolate 

for 14 days under the ITRs. In a statement, C1 explained the detrimental impact on business, 

on his children and wellbeing, and on other member of family who could not visit. In his 

statement, he set out that the regulations lacked scientific backing, and objected on principle to 

what he viewed as house arrest. 

Regulations were introduced to control the covid pandemic. At the time the Claimants were 

required to self-isolate, regulation 3 required those entering the country to provide certain 

information, in particular the passenger location form. Regulation 4 dealt with self-isolation. 

Regulation 4(1)(2)(5) in effect required passengers arriving from non-exempt countries (i.e. 

non-Common Travel Area (‘CTA’) or exempt) to self-isolate for 14 days from the last day they 

travelled from a non-exempt travel area. The Common Travel Area is the United Kingdom, the 

Republic of Ireland and the crown dependencies of Guernsey, Jersey and the Isle of Mann. 

Regulation 4(7) obliged persons to travel directly to where they would self-isolate.  

Regulation 5 provided for enforcement of self-isolation and the role of the police.  

Reg 4(9) provided that during self-isolation, the relevant individuals could not leave except in 

certain specified circumstances, such as seeking medical treatment, to escape harm, on 

compassionate grounds, and such as to obtain food and medical supplies where not possible to 

obtain by other means, to access public services and for purposes of undertaking a coronavirus 

test.  

Reg 5 provided for enforcement of self-isolation and role of the police. 

Schedule 1A of the International Travel Regulations provided for exempt countries where 

travellers had no need to self-isolate.  That Schedule was amended from time-to-time including 

by The Health Protection (Coronavirus, International Travel) (England) (Amendment) (No. 

10) Regulations 2020  (Regulation 2(a); “omit entries for “Austria”, “Croatia” and “Trinidad 

and Tobago”) which removed Croatia and other countries with effect from 22nd August 2020, 

with the effect that there was a need for the claimant and his family to self-isolate on their 

return. 
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In outline, the background to the IT Regs is that there had been a consideration of travel 

restrictions from early on.  There was wide public discussion of this since the virus had arrived 

from abroad.  However, as I will spell out, the view taken was that when there was sustained 

community transmission in the UK and where there were stay at home provisions and 

requirements for those with symptoms to self-isolate, in the light of high rates of infection and 

the low number of international passengers arriving, the position of self-isolating provisions 

for int travellers were likely to make no significant difference to rates of infection in the 

country. 

The issue was discussed in SAGE on a number of times, including on 28th April, 2020, where 

the record reads; “As the number of cases in the UK decreases the number of imported cases 

may increase…. Consideration of a number of non-scientific matters is a policy question” and 

“these will be reviewed”. 

On 9th May the four Chief Medical Officers advised that when domestic transmission was low, 

imported cases could become a material issue and that self-isolation may have a useful impact 

on the epidemic here. 

On 9th May, the four officers said that once domestic transmission was low, imported cases 

could become a material issue and self-isolating could become an important component 

These matters are encapsulated in a letter to the Home Office of Prof Aston to the chair of 

Home Affairs Cttee, Yvette Cooper. In that letter, Professor Aston says the published material 

by SAGE provided answers to her committee’s questions, that the science around the border 

had been prominent in the meetings. He said that the paper from 23rd March showed in respect 

of the border, he and others had considered high prevalence countries in order to understand 

risks posed and that “Closing borders would have negligible effect”. In addition, in respect of 

science advice given on regulatory changes he drew the committee’s attention to the letter of 

3rd/4th February. 

Quoting from the letter; 

“1. The scientific advice was very clear that additional border restrictions would have 

had negligible impact on the spread of the epidemic within the UK while there was 

significant community transmission within the country. This is because at that point, 

imported cases contributed a tiny proportion of the number of new infections. 

2. Imported cases matter most when the UK has a low level of infection. As the UK 

moves to a situation where local incidence and prevalence is lower relative to some 

international incidence and prevalence, imported cases could become a higher 

proportion of the overall number of infections. We have been successful in getting the 

reproduction number, R, below 1 in the UK. We are now seeing the state of the 

epidemic vary in different parts of the world, with some places seeing increases in 

infections and others, like the UK, seeing decreases. In countries where the prevalence 

rate is higher than the UK, it  would be expected that arrivals would increase the 

prevalence rate in the UK. There is no scientific ‘tipping point’, but we are moving 

towards a situation where it could be more important to manage the risk of infections 

being introduced from elsewhere. The level of tolerable risk from infections being 

brought in from overseas is not a scientific question.” 
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Attached to the letter was a summary of advice, the attached memorandum reads, “The 

scientific evidence shows negligible effect while there is significant community transmission. 

In countries where prevalence is high, arrivals are likely to increase [[inaudible]]… no tipping 

point but as community cases decrease, international travellers increase in importance”. 

Professor Aston’s covering letter alludes to fact that steps had been taken to introduce the 

International Travel Regulations.  On 3rd June, 2020, the Secretary of State for the Home 

Department, Priti Patel, had made a statement to House of Commons and laid the original 

version of regulations before the house.  In course of her statement, she had referred to the 

scientific advice.  She said in part: 

“The scientific advice has been consistent and clear, and thanks to the collective 

determination and the resolve of the British public we are past the peak, but we are now 

more vulnerable to infections being brought in from abroad. However, at that time, the 

scientific advice was clear that such measures would have made little difference when 

domestic transmission was widespread. Now, however, the transmission rate in the 

United Kingdom continues to decline, and international travel is likely to resume from 

its record low. Therefore, the scientific advice is that imported cases of the virus pose 

a more significant threat to our national effort and our recovery. Travellers from 

overseas could become a higher proportion of the overall number of infections in the 

UK, and therefore increase the spread of the disease” 

The International Travel Regulations came into force 8th June 2020. Then on 6th July 2020, 

Secretary of State for Transport, Grant Shapps, in written statement to Commons, identified 

system of identifying countries’  virus transmission rates, r number, using local numbers, LSTH 

modelling, etc. 

Quote from the JBC: 

“The Joint Biosecurity Centre, in close consultation with Public Health England and 

the Chief Medical Officer, has developed an approach to assessing the public health 

risk associated with inbound travel from specific countries and territories. The 

categorisation has been informed by an estimate of the proportion of the population that 

is currently infectious in each country, virus incidence rates, trends in incidence and 

deaths, transmission status and international epidemic intelligence as well as 

information on a country’s testing capacity and an assessment of the quality of the data 

available. Data has been used from official sources in each country and modelling by 

the London School of Hygiene and Tropical Medicine, as well as from Public Health 

England and the National Travel Health Network and Centre. Other data sources may 

be used in the future.” 

As to the removal of Croatia from Sch IA, the SoS in this challenge have produced a note, 

which is entitled ‘Annex A’, summarising the decision of the JBC; 

“…This was a sharp increase, reflecting a near tripling of new cases in a week from 

422 to 1,115. (For comparison, the WCR in the UK for the same week was 11.3 with a 

positivity rate of 0.6%.) The R-value was 1.84. The JBC and PHE had detected a high 

number of UK cases recently travelled from Croatia; 36 cases in week 11-18 August, 

up from 2 a week earlier. Over the past week, local health protection teams in England 
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had reported 6 groups of young people returning from Croatia with one or more 

confirmed cases in the group.” 

 

For completeness, quoting from 77th SAGE meeting, of 21st January, 2021, in relation to the 

need for more self-isolation, and other preventive measures, in particular the record from 

SAGE; “Measures to reduce importation when community transmission increase in importance 

as community transmission decrease”. 

 

Grounds 

In advancing the grounds, Mr Hoar began with what is ground 2, namely that the indiscriminate 

nature of the self-isolation requirements is in breach of Article 5. Article 5 provides etc, and in 

accordance with a lawful procedure. One of the qualifications is the (1)(e) etc, prevention of 

spreading of infectious diseases. Mr Hoar made powerful submissions that the 14 day isolation 

period provided for, in the ITR, constituted detention under Article 5. I intend no disrespect to 

those submissions, but since this is a permission application I intend to focus on Mr Hoar’s 

submissions relating to the qualification in 5(1)(e); in short, Mr Hoar’s submission was that 

detention could only be permitted for those who are at least potentially infected.  

The high point of his submissions was his reliance on in Enhorn v Sweden ([2005] ECHR 

56529/00), a decision of the ECtHR. That was a case where the applicant was infected with 

HIV virus, and had transmitted it to a young person with whom he had sexual contact earlier. 

He was subject to orders//restrictions as a result. They lasted for a period of 1 and a half years, 

the order was that he be compulsorily isolated in a hospital. Application for further extension 

but rejected by court. 

His claim to ECtHR was the compulsory isolation order and his involuntary placement had 

deprived him of liberty contrary to 5(1). In the course of their decision, the court stated at para 

31, whilst that an element of lawfulness in the meaning of 5(1)(e) was the absence of 

arbitrariness. It said the detention of an individual is only justified when less severe measures 

have been considered. That means that it does not suffice that the deprivation of liberty is legal 

nationally, it has to be proportional. At para 40, it had only to a limited extent decided spreading 

of infectious diseases case and so must create criteria for proportionality in infectious cases. 

At para 43, court said moreover refers to several categories of individuals &c. There is a link 

between all those persons in that they might be detained to be given treatment, detained on 

social grounds, they can be detained not only because they are a danger to public safety but 

their own safety etc. 

Mr Hoar also referred to Enhorn in James v United Kingdom ([2012] ECHR 25119/09); at para 

195, ECtHR said that the detention of a person infected must be the last resort because less 

severe measures had been found insufficient to safeguard the public interest. In his 

submissions, Mr Hoar contended those authorities firmly established that the restrictions 

imposed by the ITRs could not be defended by ref to 5(1)(e). 

In my view, that point is unarguable. There are four reasons. 

First of all, there is no limit in the language of Art 5(1)(e).  
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Secondly, I do not regard Enhorn and James as supporting Mr Hoar’s submission. Those 

authorities must be read in the context of the particular circumstances that the court had before 

it. In Enhorn, the applicant had HIV and had been detained to prevent him from spreading it. 

That gave rise to the language that the court used re infected person. James was simply adopting 

the approach in Enhorn. Those authorities are nowhere near the situation we are considering.  

Thirdly, I accept the submission of Ms Ivimy, in light of arbitrariness, there’s no reason as a 

matter of principle to narrow the category of individuals to whom 5.1(e) applies.  

Finally, there is the authority of Dolan. In paras 92-94, the Court of Appeal regarded as 

unarguable by challenge concerned the domestic regulations and Mr Hoar has highlighted the 

diff between ITR and domestic regs. In particular, the exceptions provided in the ITRs, in 

regulation 4(9). Nonetheless, I regard the reasoning in that case as highly persuasive. In that 

case, I regard the Art 5 challenge unarguable. 

Mr Hoar then moved to his ground 3, which was a rationality and proportionality challenge, in 

terms of interference with the claimant’s Art 5 and 8 rights, but also more generally. He began 

his submissions with reference to Lord Sumption’s judgment in in Bank Mellat v Her Majesty’s 

Treasury (No 2) [2013] UKSC, at para 20, Lord Sumption brought together a number of 

authorities in relation to proportionality and rationality challenges as they apply to human rights 

challenges. Lord Sumption said challenges on those two grounds overlap, and he stated what 

is required by the authorities; tha the question depends on an exacting [] of the measure,  

(i) whether its objective is sufficiently important to justify the 

limitation of a fundamental right;  

(ii) whether it is rationally connected to the objective;  

(iii) whether a less intrusive measure could have been used; and 

(iv) whether, having regard to these matters and to the severity of the 

consequences, a fair balance has been struck between the rights of the 

individual and the interests of the community.  

 

Mr Hoar also referred to other well-known authorities such as Pham v Secretary of State for 

the Home Department [2015] UKSC 19. Fundamental rights at stake, Mr Hoar also quoted 

from R (Miller) v Prime Minister ([2019] UKSC 41), that almost all decisions have a political 

hue but courts have exercised a supervisory jurisdiction for centuries. In his submissions, Mr 

Hoar underlined what he contended was the scientific support for the proposition. It was a bare 

assertion that individuals returning from a country with a higher R would be more likely to be 

infectious, even if right, did not demonstrate the measures were proportionate and rational. In 

particular, no evidence as to efficacy. Here, there was no impact assessment report. In addition, 

Mr Hoar contended that no attempt had been made to weigh against fundamental rights 

freedom of movement, and other economic and social impacts. Further he referred to section 3 

of the HRA 1998. 

The Claimants were not prevented from social interactions with friends by telephone and social 

media. However, accepting that there was an impact on Article 8, and other common law rights 

may be at stake, it seems to me that the answer to the submissions are four-fold.  
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First, there is the scientific evidence to which I’ve referred, including the letter of Prof Aston 

to the Home Affairs committee, that final decisions involved other than scientific matters. 

There is no need for me to repeat the scientific evidence.  

Secondly, this goes to Lord Sumption’s analysis, the importance of objective and rational 

connection of ITR with it, the fact is the spread of coronavirus was a clear danger to public 

health and safety. The death rate at the time was 40,000 and added it is now at 125,000, so 

there is no doubt that the virus has been and continues as a serious danger.  

Thirdly, there is the cogent reason for assessing the claimants to be at high risk of infection by 

covid 19. One point in the rationale for self-isolation is that travellers could be unknowingly 

infected, and self-isolation was one way to ensure less likely to pass virus on.  

Next, there was consideration of less intrusive methods. I have quoted from Prof Aston’s letter 

where that is dealt with. As Court of appeal in para 89 of Dolan? Weighing risks of intrusion 

on rights with wider concerns in particular the Court of Appeal had that paragraph that “we 

have to bear in mind the SoS had to make difficult decisions, taking advice from relevant 

experts”. 

In R v Secretary of State for Health ex p Eastside Cheese Co [1999] 3 CMLR 123, court should 

be slow to intervene in decision taken after expert advice. Taking into account those factors, 

and notwithstanding the powerful arguments of Mr Hoar, it seems to me that ground is 

unarguable, there’s also Ground 1, ultra vires, turns on section 45B, Public Health and Disease 

Act 1984, which was introduced along with other sections in 2008 as explained in Dolan, 

introduced to meet a modern epidemic such as SARS. S4(b) reads in part, appropriate minister 

may etc etc 

 

In his submissions, Mr Hoar concentrated on the relationship between his ultra vires arguments 

to those concerning proportionality and rationality, and he contended as he had with those 

proportionality rationality submissions there was a lack of scientific advice so that the 

regulations could not fall within the ambit of the regulation making power in 45B, namely to 

make regulations necessary for preventing danger to public health. In particular, he underlined 

the absence of an impact assessment. Consequently it could not be said the regulations were 

within the scope of regulation making power. 

I cannot accept these submissions starting with s45B. There’s no requirement of scientific 

advice or necessity. In theory the regulations could be used for improper purpose but Mr Hoar 

did not proceed in that way. I accept that the regulations fall squarely within the wide language 

of the section. Imposing the 14-day isolation period is clearly designed to protect public health. 

As I’ve already mentioned covid serious danger to public health. Language of 49b2b empowers 

SoS to impose a self-isolation requirement very much like that of the ITR [wait, diff section?]. 

In any case, the portions I’ve quoted from Prof Aston’s letter, the (Jan 2021) SAGE advice, 

there was scientific advice supporting what was done. Clearly it’s not for me to assess that 

advice or to second-guess it. But in terms of the role of the court in considering proportionality 

and rationality why I do not require an ultra vires in its traditional form or in the form Mr Hoar 

advanced as arguable. 

Finally, Grounds 5 and 6 address the inclusion or exclusion of countries onto Schedule 1A, 

and, in particular, the measures taken in relation to Croatia. As I understood his submissions 

Mr Hoar said there had been no impact assessment and an absence of evidence of 
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considerations taken into account. It seems to me that Annex A of the Defendants’ SGR 

provides an answer to his submissions and I didn’t regard that ground as arguable. 

The result is that I refuse the application. 

 

There follows submissions and a judgment on costs. 


