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I, MICHAEL GARDNER, of 71 Queen Victoria Street, London EC4V 4AY, WILL SAY as follows:

1.

INTRODUCTION

1.1

I am a solicitor and partner in Wedlake Bell LLP. My firm represents the Claimants in this
matter.

The facts I refer to in this statement are, unless otherwise indicated, within my own

personal knowledge. Where I refer to facts which are not within my own personal knowledge,
I state the source of my information.
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1.2

I have already made three previous witness statements in this action and for consistency and
ease of reference I adopt in this statement the same defined expressions as used in those
earlier statements.

1.3

I am making this statement because of the need to seek the permission of the Court to reamend the claim and for consequential directions. This has arisen because the Government
has – for the second time since this action started – changed the legislation that is the target of
these judicial review proceedings. The purpose of this statement is therefore twofold:

1.3.1

to provide evidence in support of the application to re-amend the statement of facts
and grounds so that the new legislation introduced by the Government can also be
challenged in these proceedings; and

1.3.2

to adduce evidence of relevant facts arising since the claim was previously amended
and thereby support the additional claim made against the latest legislation.

1.4

The Claimants also rely upon all existing evidence already served in support of the claim and
maintain their challenge to the earlier legislation.

2.

PROCEDURAL HISTORY AND THE NEED FOR RE-AMENDMENT OF THE CLAIM

2.1

This claim was originally issued on 2 October 2020 so as to challenge various statutory
instruments made by the Defendants purportedly under Part 2A of the 1984 Act in response to
the Coronavirus pandemic (see Amended Statement of Grounds paragraphs 8 – 17)). The
claim was accompanied by an application for interim relief under which Cripps, the Second
Claimant, sought an injunction, in effect, to remove the 15 person limit imposed by that
legislation on the numbers of attendees permitted to attend weddings and wedding receptions.
On 14 October, the day before the hearing of the interim application, the legislation under
challenge was substantially changed by the Government's introduction of the new Alert Level
Regulations.1 As a consequence, at the conclusion of the interim relief hearing on 15 October,
with the permission of Swift J (who refused Cripps' application for an interim injunction), the
Claimants' were permitted to file an amended statement of grounds to incorporate a challenge
to the new Alert Level Regulations and two other statutory instruments which remained from
the original claim.2 Directions were made for the Defendants to file their acknowledgment of
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The Health Protection (Coronavirus, Local COVID-19 Alert Level) (Medium) (England) Regulations 2020 (SI
2020/1103), The Health Protection (Coronavirus, Local COVID-19 Alert Level) (High) (England) Regulations 2020
(SI 2020/1104) and The Health Protection (Coronavirus, Local COVID-19 Alert Level) (Very High) (England)
Regulations 2020
2

The Health Protection (Coronavirus, Restrictions) (Obligations of Hospitality Undertakings) (England) Regulations
2020 No.1008 and The Health Protection (Coronavirus, Wearing of Face Coverings in a Relevant Place and on
Public Transport)(England)(Amendment) (No.3) Regulations 2020 No.1026 .
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service and summary grounds of defence within a further 14 days. Subsequently, the timetable
was slightly altered under a consent order approved by Swift J on 29 October 2020. The date
for the Defendants' to serve their acknowledgment of service and summary grounds of defence
(together "the Response") was revised to 10 November.

2.2

The Amended Grounds were filed on 27 October 2020. The Amended Grounds sought to
quash the Alert Level Regulations, claimed a declaration that the Alert Level Regulations were
unlawful and maintained a claim in damages on behalf of the Second Claimants. They also
retained the claim for damages and declaratory relief in relation to the previously impugned
Regulations.

The new national lockdown

2.3

However, with effect from 5 November, the Government changed the legislation yet again. It
revoked the Alert Level Regulations that had only been introduced on 14 October and replaced
them with a new England-wide lockdown under The Health Protection (Coronavirus,
Restrictions) (England) (No.4) Regulations 2020 ("the No.4 Regulations"). It is of significance
that the No.4 Regulations are due to expire on 2 December 2020, although they could be
extended beyond that date by a resolution of both Houses of Parliament. Thus, while imposing
extreme and damaging restrictions on social and economic activity, there is a very limited
opportunity for the Court to review their lawfulness while they remain in force.

2.4

There is now produced and shown to me marked Exhibit "MG4" some documents to which I
shall refer in this statement. At pages 1 - 2 of MG4 is a copy of a letter sent to my firm by the
Government Legal Dept ("GLD") on 5 November in relation to the changes in legislation. In
their letter, the Defendants argued that since much of the legislation challenged in the amended
claim had now itself been superseded by the No.4 Regulations, the action had been overtaken
by events.

2.5

In the face of this further change in the law, the Claimants accept that it would no longer be
sensible for the Defendants to file the Response as originally ordered. Rather, the correct
course would be for the Claimants to first re-amend the claim so as to incorporate a challenge
to the No.4 Regulations. In that way, the Defendants will be able to file the Response to the
claim in its re-amended form rather than to have to do so in two stages (i.e. before and then
after the re-amendment is made). I therefore responded to the GLD's letter on the same day
and made proposals for revised directions. Having already had plenty of time to prepare the
Response in readiness to file it on 10 November, I did not consider that the Defendants should
need an excessive amount of extra time within which to respond to the re-amended claim. The
Claimants have been litigating against the Government's lockdown measures for some months
now and the Defendants are familiar with the issues.
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There is also a pressing need for the

Court to examine the lawfulness of the No.4 Regulations in particular while they remain in force.
I therefore proposed that they should have another 7 days to respond after the re-amended
claim had been served. A copy of my letter to the GLD is at pages 3 - 4 of MG4.

2.6

Thus, as a result of the Government changing the lockdown legislation twice since these
proceedings started, the Claimants necessarily seek permission to re-amend the claim and
statement of facts and grounds, so as to include a challenge to the No.4 Regulations, in addition
to the legislation already under challenge in the proceedings. Moreover, the Claimants seek
expedition in connection with the matter given the impact and importance of the No.4
Regulations and the fact that there is to be a review of them on 2 December. Even then, I
submit that little comfort can be drawn from ministerial statements as to the likelihood of the
No.4 Regulations being withdrawn from 2 December. Moreover, even if they are, it would
appear highly likely that the Government will choose to revert to a similar structure to the Alert
Level Regulations.

Thus, the challenges to the making of the Alert Level Regulations, the

Booking Regulations and the Masks Regulations remain highly relevant.

2.7

In short, as far as the merits of the proposed re-amended claim is concerned, the Claimants'
case in relation to the No.4 Regulations is that they, like their predecessors, are ultra vires the
1984 Act as well as being irrational and disproportionate. The re-amended case incorporating
this challenge is set out in an Addendum to the amended statement of facts and grounds ("the
Re-amended Grounds").

I believe that amending the existing proceedings in this way

represents the most proportionate and sensible way to manage these judicial review
proceedings and that it would be undesirable for the Claimants to have to issue a fresh claim –
especially as they continue to maintain their challenge to the Alert Level Regulations.

2.8

The GLD responded to my letter on 9 November (see pages 5 - 6 of MG4) but have been noncommittal on giving their consent to what is proposed. They also seek additional time beyond
the 7 days I have suggested for the filing of the Response to any re-amended claim.

2.9

In all the circumstances, I respectfully request that the Court gives permission to re-amend the
existing claim, rather than to have to file a wholly new claim and that it make an order in the
form annexed to the Claimants' application notice. As I have said, the Re-amended Grounds
are in the form of an Addendum to the Amended Statement of Grounds. This I believe is the
most convenient means of pleading the case to incorporate the challenge to the new legislation
whilst maintaining the claim in respect of the previous legislation. Consequential orders to
facilitate the electronic filing of documents are also sought in the draft order attached to the
Claimants' application notice so as to tidy up the documents on the Court file and facilitate their
ease of reference going forward. Permission is sought to depart from the 20Mb file size limit
stipulated in the Administrative Court's current procedures so that the documents relating the
challenge to the No.4 Regulations can be filed by way of a further supplemental bundle and the
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exhibit to my first witness statement can be filed electronically. If the necessary consequential
orders can be made now, this will hopefully minimise or avoid the need for further procedural
applications to be made to the Court.

2.10

In the event that the Court does grant permission for the existing claim to be re-amended as
requested, in what follows, I set out further evidence in support of the challenge to the No.4
Regulations.

3.

THE NO.4 REGULATIONS

3.1

The details of what is in the No.4 Regulations and what they prohibit are set out in an Annex to
the Re-amended Grounds. I refer the court to that Annex and will not repeat those details here.
In essence, whereas the Alert Level Regulations had been based upon a regional approach to
combatting the pandemic, dependent upon regional variations in the severity of infections
affecting particular places within England, the No.4 Regulations impose on the whole of
England a new set of blanket restrictions, regardless of regional variations in the numbers of
cases, infections or deaths from Covid-19.

This marks a complete volte face by the

Government from their previously stated position that using regional restrictions in response to
variations in infections around the country, was the appropriate way to tackle the virus. I believe
it is not disputed that there have been significant differences in the prevalence of Covid-19 in
different parts of England since the summer. London, the South East, the South West and East
Anglia for example, have been experiencing much lower levels of infections and deaths than
places in the North. In the circumstances, the Claimants challenge the rationality of legislation
(i.e. the No.4 Regulations) that ignores those regional differences and seeks to impose a "one
size fits all" lockdown on all parts of England with all the consequential harms that will result.

The Prime Minister's announcement on 31 October

3.2

The decision to impose a new blanket lockdown throughout the whole of England, irrespective
of how prevalent the virus is in a particular area, was announced by the Prime Minister at a
hastily arranged press conference on Saturday 31 October. This had followed on from feverish
speculation in the media earlier that day to the effect that such a lockdown was in the wings.

3.3

From at least as early as 13 October, the Labour Party leader Keir Starmer, had called for a
so-called "circuit breaker" lockdown to be imposed (i.e. a nationwide lockdown of a couple of
weeks) to stem the spread of the virus. On 19 October, the Welsh devolved administration
announced that it would be imposing a so-called "firebreak" lockdown lasting two weeks to
apply throughout Wales. This was to run from 23 October until 9 November. The Government
at Westminster had initially resisted pressure to abandon its regional strategy based on the
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Alert Level Regulations. Indeed the Prime Minister had very critical of opposition politicians
calling for stricter measures. He was quoted in media reports as having said this on 19 October:
"[The Prime Minister]… said Labour's support for a two-to-three week "circuit break" similar to that due to come into force in Wales - would be economically damaging and
have no clear exit strategy.
"It is the height of absurdity that he attacks the economic consequences of the
measures we are obliged to take across some parts of the country when he wants to
turn the lights out with a full national lockdown," he said..”3 (see pages 7 – 11 of MG4)

3.4

But on the morning of Saturday 31 October, news reports began appearing in the media which
suggested the Government was about to announce tougher lockdown measures in England. It
has been widely reported that this was allegedly the result of a leak from within Government.
As I observed myself from following events on Saturday, speculation mounted during the day
that a press conference would be held in the afternoon rather than on Monday. After the time
initially fixed (5pm) had come and gone, the Prime Minister finally appeared at the press
conference flanked by Chris Whitty and Sir Patrick Vallance. At pages 12 - 16 of MG4 is a
transcript of the Prime Minister's statement4 and copies of the two slide presentations that were
made by his advisors are at pages 17 - 225 and 23 - 326 of MG4). As I shall explain, the copies
of the presentations as exhibited at MG4 are taken from the official Government website link
and are now slightly different to those actually presented on 31 October because some changes
were made to them after the event.

The two graphs that were changed are shown in their

original form as presented on 31 October at Figs 3 and 4 below.

3.5

The first substantive presentation on 31 October was given by Sir Patrick. The second of these
slides showed the estimated track of the R number7 in the UK (page 18 of MG4). This showed
the R number below 1 up to the beginning of August and starting to rise above 1 in a steady
line up to the beginning of October at which point it appears to stabilise and then fall towards

3

https://www.bbc.co.uk/news/uk-politics-54627330

4

https://www.gov.uk/government/speeches/prime-ministers-statement-on-coronavirus-covid-19-31october-2020
5

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/93
2251/Slides_presented_by_Chief_Scientific_Advisor_to_accompany_coronavirus_press_conference_
31_October_2020.pdf
6

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/93
1774/Slides_to_accompany_coronavirus_press_conference-_CMO-_31_October_2020.pdf
7

The "R" number is short for the "Reproduction Rate" and represents the number of people that each
infected person will themselves infect with the virus
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the end of October. This would be based upon the results of testing using the PCR test to
detect the presence of SARS-CoV-2, the virus which causes Covid-19.

3.6

At the outset, as I explained at paragraphs 3.14 – 3.22 of my third witness statement in this
matter, and as Sir Patrick later touched on in his evidence to the House of Commons Science
and Technology Committee on 2 November 2020, the PCR tests remain a very unreliable tool
because of their tendency to identify people who may have previously been infected with the
virus but who are no longer infectious and who may well have recovered from it. As Sir Patrick
put it in his evidence to the Committee on 2 November:

"PCR…..is very sensitive and picks up lots of things, even very small amounts of RNA.
That is probably one of the reasons it picks up people who are not actually
infectious but those with residual RNA from having a virus. In that sense it is a
false positive in terms of infectiousness." 8 [my emphasis]

3.7

The Government admitted this in a response to a Freedom of Information request made in
August by reference back to a Welsh government answer in May 2020, which letter was
reported and published on the ‘Law or Fiction’ Twitter account 9 (see pages 33 – 34 of MG4).

3.8

Evidence exhibited with my third witness statement shows that the government’s use of 45
cycles for the PCR test means that it picks up RNA matter that could demonstrate that a person
has not been infectious for up to or even over 10 weeks. Results for those who are no longer
infectious are known as ‘false positives’ and the government has failed to publish data or
analysis about the percentage of total test results that contain false positives. If, for example,
1 % of all test results contained false positives and 1.5% of the total results were nominally
positive, two thirds of those ‘positive’ results would show those who are no longer infectious.
This is important because it distorts the ‘picture’ of the spread of infections by suggesting a far
larger number of people were infected on the day they were tested than they in fact were. Many
such people could have already had the virus weeks earlier and recovered.

The controversial 4000 deaths graph

3.9

The next slide in the presentation by Sir Patrick on 31 October, was headed "Winter Scenarios
from Early Working Analysis – England daily deaths if no changes in policy or behaviour" (page
19 of MG4). This was perhaps the most striking of all the slides presented by Sir Patrick. It
showed a graph with a broken line representing the high water mark of the daily death rate from
Covid-19 during the initial phase of the pandemic which had peaked at just over 1000 daily

8

https://committees.parliament.uk/oralevidence/1122/default/ at 1496

9

https://twitter.com/laworfiction/status/1326247457727143940?s=20
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deaths in the second week of April 2020. The graph showed, in coloured lines, various
scenarios produced by various different working groups who had produced models showing
the progression of the pandemic. These were by Imperial College, London School of Hygiene
and Tropical Medicine (LSHTM), Public Health England/ Cambridge and Warwick University.
The graph is reproduced below under paragraph 3.7 as Fig 1.

3.10

The most extreme of these was the curve shown for the PHE/Cambridge model. This showed
an alarming peak of nearly 4000 deaths per day in England by the beginning of December 2020
with a possible range extending to as many as 6000 deaths a day. All of the other models
showed peaks well above that which had occurred in April. These were shocking figures. To
put these figures into perspective, the worst day (8 April) for recorded deaths in England from
Covid-19, according to NHS figures, saw 975 deaths.10

Fig 1

3.11

The graph at Fig 1 has since come in for much criticism. This is because the PHE projection
depicted in the graph showed that daily deaths were estimated to reach 1000 per day in
England by the beginning of November. Yet this was way above the actual official total of 320
deaths recorded on 1 November (for those who had died in England having tested positive for
Covid-19 within 28 days of death).11

10

https://coronavirus.data.gov.uk/details/deaths

11

Source: NHS daily update of deaths within 28 days of positive test by date of death
https://coronavirus.data.gov.uk/details/deaths
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3.12

It is true that Sir Patrick prefaced his introduction of this particular graph by noting that it was
based upon data and modelling done weeks before the press conference. None the less, the
Claimants submit that it was wholly inappropriate for such an out of date graph to be shown at
a press conference used to justify the imposition of further lockdown measures. The inference,
the Claimants submit, is that this graph was shown because it would support the case for a new
lockdown. According to a BBC news report 12, before the press conference, a more updated
version of this same graph had been created – yet that updated version was not shown at the
press conference. Also, another version of the same graph had apparently been leaked to the
BBC (see pages 35 - 37 of MG4). This was significant because that graph (but not the version
presented on 31 October) showed a black line representing what was described as a
"reasonable worst case scenario" for deaths. This line was much flatter than the peaks
produced by the models. It also remained far below the death figures seen in the spring. A
copy of this graph is below at figure 2. It is not understood how or why such a relatively flat line
was felt to be the "reasonable worst case scenario" whilst a much more dramatic – and
frightening – impression was created by the version of the graph presented by Sir Patrick.

Fig 2

3.13

There has been widespread criticism of Sir Patrick for using the graph at Fig 1 in his
presentation. For example, he was criticised by fellow scientists like Carl Heneghan (see
CEBM update13 at pages 38 - 40 of MG4) and was questioned by MPs on his appearance
before the House of Commons Select Committee for Science & Technology on 2 November.
Also, the head of the UK Statistics Authority, Sir David Norgrove specifically criticised the use
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https://www.bbc.co.uk/news/health-54831334
https://www.cebm.net/covid-19/the-innacuracoes-in-the-sage-models/
9

of data, without transparency as to the source and basis of such data as was presented (see
report at pages 35 - 37 of MG4).

3.14

The next graph produced by Sir Patrick on 31 October related to projections of hospital
admissions of Covid-19 positive patients in England (see Fig 3 below). This showed them rising
sharply and exceeding 2000 per day by 10 November. The official figures for English hospital
admissions published by the NHS showed that 1346 such admissions were recorded as
happening on 5 November. This would put the numbers of new admissions well below the solid
line of the Vallance graph and considerably lower than the upper range shown on the graph of
nearly 4000 such admissions a day by 10 November.

Fig 3

3.15

The above graph was subsequently amended after it had been presented so as to reduce the
worst case scenario from 9000 admissions a day to 6000 admissions per day.
came after the chorus of criticisms directed at the

3.16

original 14

But this only

(see pages 41 – 46 of MG4).

The next graph presented by Mr Vallance was for projected daily deaths for England (see page
21 of MG4 for the revised version). The original is shown for ease of reference below at Fig 4.
Again, this showed a frightening range of possible outcomes – with an upper range figure of
1500 deaths per day by 5 December which was around 500 more than at the April peak. In
fact, as of 9 November, deaths were running at around 300 odd deaths per day attributed to
Covid-19 which, again, is very much at the lower edge of the projection shown in the graph and
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https://www.express.co.uk/news/uk/1356770/Coronavirus-lockdown-statistics-chris-whitty-patrickvallance
10

far below the upper figure of 600 projected to be reached by 10 November.

Further, as I

explain at paragraph 3.28 below, even the figures for actual deaths from Covid-19 must be
treated with caution given how such deaths are recorded.

Fig 4

3.17

This chart, too, is particularly misleading and inaccurate as it projects not only a rise but an
exponential rise notwithstanding that – as I show below – the government’s data show that
deaths recorded within 28 days of a PCR test have peaked and are plateauing or declining in
every region of England

3.18

As I have said, in the face of severe criticism of the three graphs referred to at Figs 1 and 2- 4
above, Messrs Whitty and Vallance subsequently released modified versions of them. These
significantly changed the graphics at Figs 3 – 4 above and significantly lowered the alarming
upper ranges for hospital admissions and deaths. The copies of the "updated" versions of Figs
3 and 4 appear in exhibit MG4 at pages 20 - 21.

3.19

Sir Patrick's presentation was followed by that of Mr Whitty. A copy of the slides he used are
at pages 23 - 32 of MG4. His third slide referred to the ONS bulletin on Covid-19 published on
30

October

https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/conditionsanddi
seases/bulletins/coronaviruscovid19infectionsurveypilot/30october2020.

What is especially

striking about Mr Whitty's slides, are the obvious variations between the severity of the virus
outbreak in different regions of England. For example, I reproduce below at Fig 5, the graphic
Mr Whitty showed for daily deaths in the various regions. It is impossible not to be struck by
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the dramatic contrast between the North and the South. The Claimants submit that the obvious
question here is why any rational Minister could decide a) that there is an England-wide public
health emergency and b) how it could be proportionate to impose exactly the same onerous
restrictions on people and businesses in places like the South West as those imposed on the
North West. In fact, this is exactly the line of argument used repeatedly by the Prime Minister
and by other Ministers in resisting calls for another national lockdown (see BBC report at pages
7 – 11 of MG4). The No.4 Regulations were plainly not the least intrusive measures that could
have been taken as far as those low infection areas were concerned.

Fig 5

3.20

What is also particularly notable about the above charts is that, far from being on a strong
upward trajectory, the deaths in all regions appear to have either peaked or to be declining or
at least plateauing. That includes the North West, where deaths were not increasing for the
last few days of this graph. Deaths are a lagging indicator of infection. Evidence exhibited to
my first witness statement (see D1.2 pages 206 to 219 of the original Judicial Review Bundle)
suggests that the average period from infections in the community to deaths is 23 days. Thus,
if deaths peak in late October, this would suggest that the number of actual infections of those
who were most at risk of mortality started to decline in late September to early October, well
before the introduction of the Alert Level Regulations. Although the data for deaths is itself
unreliable (as it includes any person who has died within 28 days of a positive PCR test, which
might itself only reveal an infection from which that person has recovered) this, I submit, is a
more reliable indicator of the state of infections than data from test results: it will include almost
every person in hospital dying after a positive test as all patients are tested regularly. Aside
12

from the other issues with them, the general case numbers are no doubt dependent upon the
extent of testing, the relative preponderance of testing in different areas and the inevitably
random basis of those who are tested.

3.21

Further examination of the Governments own statistics published on its Coronavirus Dashboard
site at https://coronavirus.data.gov.uk/ (which creates graphs showing deaths and infections by
region and location) shows that, in the two metropolises that dominate the North West,
infections measured by positive PCR test results started to decline in October and that deaths
were beginning to decline before the No.4 Regulations were implemented (see Fig 6 below).

Fig 6

Statistics and trends for Covid-19 in England up to the making of the No.4 Regulations

3.22

Public Health England has published detailed graphs and statistics for excess deaths in
England during 2020.

To save on the exhibit size, rather than exhibit the pages from this

report a link to it is provided here https://fingertips.phe.org.uk/static-reports/mortality13

surveillance/excess-mortality-in-england-latest.html. This shows a huge peak in every region
of England in the spring as the virus swept through the country and peaked in April. Then the
excess deaths attributable to Covid-19 fall away. The PHE document includes a detailed graph
for excess deaths broken down by region. For example, below at Fig 7 is the graph showing
excess deaths for London. This shows that since June, there have been virtually no excess
deaths recorded in the whole of the London region.

Fig 7

3.23

Another interesting graph from the same report shows excess deaths in hospitals. This is
shown at Fig 8 below. This shows that apart from the spring when the pandemic first hit
England, there have been virtually no excess deaths in English hospitals recorded in 2020
against the 5 year average. This is not only completely at odds with the original phase of the
pandemic but again does not suggest that there is a public health "emergency".
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Fig 8

3.24

The profile of excess deaths recorded in care homes is very similar to that of hospitals – a
series of spikes in March – May followed by virtually no excess deaths at all.

3.25

The excess deaths graph for deaths in the home, however, is striking. This shows that the
vast majority of excess deaths in England since May 2020 took place in people's homes,
although only a tiny fraction were associated with Covid-19. This graph is shown at Fig 9 below.

Fig 9

15

3.26

The Claimants submit that none of this evidence suggests a serious health emergency involving
Covid-19 in the sense that hospitals are being, or seem likely to be on the point of being
overwhelmed by seriously ill Covid-19 cases. At the very least the data does not demonstrate
that such an emergency existed in all parts of England when the decision was made to impose
the No.4 Regulations.

3.27

At section 3 of my third witness statement in this action, I published some data from the then
latest PHE Weekly Flu and Covid-19 Surveillance Report, including some graphs taken from it.
The

latest

such

Report

is

published

at

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_dat
a/file/933459/Weekly_Flu_and_COVID-19_report_w45_V2.pdf.

Lack of transparency in NHS data

3.28

One of the difficulties faced by the Claimants – and by anyone who is trying to scrutinise the
Government's decision making in relation to the No.4 Regulations – is that the Government has
consistently refused to publish data showing the historical situation with NHS hospital
admissions and critical care capacity/ occupancy.

Such information is vital to a proper

understanding of whether or not there is any merit in the Government's contention that absent
measures to curb infection rates, the NHS faces meltdown during the winter. The figures for
the numbers of Covid patients in hospitals includes people who tested positive in the 14 days
prior to admission and those who tested positive after admission (i.e. they could have caught
the virus in hospital).15

In other words, the figures do not accurately represent people who

found themselves suffering illness from Covid-19 and who went to hospital as a direct result.

3.29

The NHS produces a weekly EDSSS Bulletin which draws on daily reporting from emergency
departments (not to be confused with Intensive Care Units). What is striking from the latest
such bulletin which is up to date to 4 November,16 (see pages 47 to 56 of MG4) the day before
the No.4 Regulations came into force, is that attendances at emergency departments shown
as a 7 day moving average show no sharp increases at all in September/ October 2020. (See
Fig 10 below) In fact, the trend appears to be slightly downwards. Further, levels of attendances
are below what they were at the same point last year. Again, this does not suggest a healthcare
emergency as depicted in Government briefings. In my third statement (see paragraph 3.5) I
set out official graphs showing admissions to hospital for respiratory illnesses which, crucially,
show data for the same period last year. As can be seen from those graphs, there was a spike
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See under the heading "Daily and cumulative numbers of patients admitted to hospital" at
https://coronavirus.data.gov.uk/details/about-data, see third witness of Michael Gardner, para 3.21
(D1.17 pages 243 to 256 of Supplementary Bundle)
16

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/93
2814/EDSSSBulletin2020wk44.pdf
16

in hospital admissions during the same period last year which is to be expected due to the onset
of autumn and winter when respiratory illnesses are more prevalent in the population. In other
words, it was not a surprise to the NHS that hospitalisations would have shown increases at
this time of year.

The Claimants are seeking disclosure in these proceedings from the

Government of relevant data showing comparable hospital admittance figures for previous
years. This is information which the Government must have in its possession and, which the
Claimants submit, it has no possible excuse to continue withholding. If, as I strongly suspect
to be the case, the data shows comparable hospital admittance and occupancy figures to
previous years, this is a strong indicator that the Government's case for imposing the No.4
Regulations – when set against the enormous harms they are causing - is not justified.

Fig 10

3.30

When questioned by the Science & Technology Committee of the House of Commons at a
hearing on 2 November 2020, perhaps surprisingly, Sir Patrick confirmed that SAGE did not
itself have direct access to data about NHS hospital bed capacity.

"Sir Patrick:

I may bring Chris in on this. Clearly, what the SPI-M group can do is
model forward the epidemic. Those are then provided to the NHS.
Clearly, the NHS owns capacity modelling because it knows what the
capacity is and we do not have the insight into the exact bed
capacity.

Chair:

As the Chief Scientific Adviser to the Government and the Prime
Minister, your advice would be, based on this modelling, that there is
a serious prospect of the intensive care capacity of the NHS being
overrun within the period to which this graph refers.
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Sir Patrick:

If nothing is done, yes.

Chair:

We come to the importance of the inquiries into these
forecasts. Accepting that Ministers decide and advisers advise, in
practice, if the advice from advisers to the Prime Minister is that the
capacity of the NHS is likely to be overrun within weeks, that is quite
difficult advice to gainsay, is it not? That is why there is an interest in
understanding the basis of the advice. It is not optional advice in that
sense, is it?

Sir Patrick:

That was the forecasting from the NHS. That is what they said.

Chair:

It is also what you said.

Sir Patrick:

Yes. It is what we say from the modelling. As I said, we cannot deal
with NHS capacity. I do not have insight into NHS capacity." 17
[my emphasis]

3.31

I must (and do) take at face value what Sir Patrick said in relation to his not having access to
details of NHS capacity. But in my view it is unreasonable and irrational for SAGE, the body
tasked with advising Ministers, not to be able to see and examine the NHS capacity data for
itself. This is especially so given that the reason given for entering into the lockdown under the
No.4 Regulations was that this is necessary to protect the NHS.

3.32

In respect of hospital occupancy, an internal NHS slide deck dated 2.11.2020 was leaked to
the website ‘LockdownSceptics’ which analysed the information. 18 In summary, according to
their summary of its contents in two articles (at pages 57 - 63 of MG4), the slide deck reveals
that, around that date:

3.32.1 "Total ICU bed occupancy in the North West (the worst affected area) was 78%, typical
for the time of year";

3.32.2 "Oxygen demands from trusts across England was slightly lower than normal pre-Covid
levels – 276 MT compared with 281 MT pre-Covid; for comparison, at the height of the
spring oxygen utilisation by Trusts peaked at 431 MT’, indicating lower ventilator and
oxygen mask use than usual for the time of year";

17

https://committees.parliament.uk/oralevidence/1122/default/
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https://lockdownsceptics.org/2020/11/09/latest-news-188/#whistleblower-37-of-nhs-staff-are-absentdue-to-covid-19-in-yorkshire-and-north-east and https://lockdownsceptics.org/2020/11/10/latest-news189/#more-on-the-leaked-nhs-slide-deck
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3.32.3 "There were approximately 130-140,000 inpatient beds in Hospitals in England – 6.5%
Covid positive bed occupancy across the whole NHS, peaking at 12% in the North’ –
and this includes any person tested positive for C19 up to 14 days before admission,
whatever the reason for their treatment";

3.32.4 "The North West and North East were the worst affected, but in both regions, Covid
stress on beds and ICU occupancy had fallen in the previous 72 hrs. There were plenty
of spare beds available."

3.32.5 "The remaining regions reported no significant risks or capacity problems with bed
occupancy rates"’

3.32.6 "Staff absences in Yorkshire and the North East are at 37% but due to the much more
severe isolation requirements that were imposed in the Spring epidemic";

3.33

Further answers given by Sir Patrick and Mr Whitty to the Committee, again taken at face value,
reveal the lack of a clear evidential basis for the advice given and of the efficacy of any individual
form of "intervention" – that is to say, severe restriction on fundamental rights.
3.33.1 In Q1433, Sir Patrick stated that…
“What we can see, though, is that the R remains above 1 everywhere.”
But in Q1451, Prof Whitty states that…
“We do not, in my view, have clear evidence at this point that R is below 1
anywhere with significantly high rates."
This suggests that the R is below 1.0 in areas where Covid rates are not ‘significantly
high’, which demonstrates that either SAGE is not fully aware of the R across the
country, or that Sir Patrick’s answer was not entirely accurate.

3.33.2 At Q1462 when asked if he unreasonably scared people, Sir Patrick said:
“In a sense, we went through this a bit on 20 or 21 September when we said
that we thought things could be headed towards 50,000 cases per day if we
had a doubling - again, it was a scenario, not a prediction…”
“As it happened, the numbers turned out to be very close to that by the time
we got there.”
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The official numbers of positive tests for the virus never reached anywhere
close to the figure of 50,000 reported cases per day which had been set out in
a graph produced by Sir Patrick at a presentation he gave on 21 September.
The peak of 18,900 reported "cases" (actually anyone with a positive PCR test
who could have been infected months before) on 13 Oct – was under two fifths
of the projection.

In his evidence to the Committee, Sir Patrick could have

been referring to estimates of total infections as opposed to the actual numbers
reported as having tested as positive on a particular day).

But far from an

exponential rise, the extent of the growth in reported numbers of cases has
sharply decreased. A comparison of the projection made on 20 September
and the reality – by reference to positive reported tests for Covid-19) is below
at Fig 11 (all from government data).
Fig 11

How individual restrictions were chosen

3.34

There are various anomalies in the No.4 Regulations which appear to be irrational and
contradictory. For example, whilst it is permitted for a person to engage in outdoor recreation
in a public place alone or with another person (including a person from outside their household),
it is not possible for them to play golf alone or with one other person because golf courses are
on the list of businesses that are required to close.
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3.35

The approach of SAGE to advising the Government in relation to particular restrictions was
raised during the appearance of Messrs Whitty and Vallance before the Committee on 2
November. This included the following exchanges:
3.35.1 Q1531 - In this question, Mark Logan MP asked: “What advice does SAGE give to
Government in making decisions where evidence is weak - for example, on the closing
of places of worship?”
Sir Patrick replied: “You are right: we do not have good evidence on the exact value
of each intervention on R. We produced a paper suggesting what that might be in
different areas but said that this is not a very exact science at all. Therefore, I am afraid
it is a rather blunt instrument, and it is about making sure that there is a package of
measures that, together, has a chance of getting R below 1.”

3.35.2 At Q1532, Sir Patrick was asked:
“…how much transmission do you think has taken place within places
of worship?”

Sir Patrick:

“I do not think we have good data to answer that with any degree of
certainty.”

Prof Whitty added: “One additional thing is that there is some very weak data to imply
that, even if the place of worship has been incredibly good about being Covid secure,
by bringing people together, people can congregate outside and do things that lead to
transmissions, but this is very variable. A lot of this is anecdotal, so we should be a little
careful about putting that out as a scientific fact.”

3.36.

In other words, I conclude from this that there is no reliable evidence that the closure of places
of worship – which represents one of the most severe restrictions on the freedom of worship
that can be contemplated – will actually have a material effect on infection rates.

3.37

Similar answers were given in respect of exercise, showing the lack of any evidence to support
particular restrictions on outdoor sports.

Q1536
Chairman:

“Are you aware of any instance in which a Covid infection has taken
place between children playing football out of doors?”

21

Sir Patrick:

“Not that I am aware of, but there may be evidence; I have not seen
it.”

Chairman:

“Would you advise that children’s outdoor sports should banned?”

Sir Patrick:

“As Chris said, we just do not go down to that level of individual
activities.”

Chairman:

“So who does?… Who is advising the Government on this? Who is
telling the Government what to do?”,

Prof Whitty:

“Our job is to give the broad advice and then leave it to those who have
to integrate the various elements.”

3.38

If SAGE has not considered this evidence before advising the government to implement the
most severe restrictions, there is no evidence that anyone in government has looked at the
efficacy or effectiveness of such measures – let alone looked at them and reached conclusions
as to their likely effectiveness (or ineffectiveness) in reducing transmission of the virus versus
the harms that restricting them will cause.

4.

ADDITIONAL HARMS CAUSED BY THE NO.4 REGULATIONS

4.1

The Claimants' submissions as to the further harms caused in terms of health, wellbeing, civil
liberties and economic impact of the No.4 Regulations are set out in the Re-amended Grounds.

4.2

I believe that is no need to significantly add to the volume of evidence that is already before the
Court in relation to the damage that will be done by the imposition of yet harsher restrictions
than those already implemented and referred to in my earlier witness statements. The impact
of the forced closure of so many types of businesses, many of which depend on this part of the
year for an important part of their trade in the run up to the Christmas period is sufficiently
obvious as to be something of which judicial notice can be taken.

It's likely impact is clear.

There have already been significant business closures and job losses across whole swathes of
the economy. Whilst the extension of the Furlough scheme may help with paying for staff, it
does not enable businesses to pay other business overheads such as rents.

For all the many

businesses forced to close, the No.4 Regulations may well spell the end. Meantime, the
national debt continues to soar as the Government offers financial support to businesses which
are unable to generate profits on which taxes can be levied and pays people not to work. The
UKs national debt is now well above 100% of GDP and rising.
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4.3

As far as the direct harm to the Claimants is concerned, for the First Claimant, his business
interests in the UK including his airline Jota Aviation will continue to suffer. For Cripps, not only
can it not provide any wedding or wedding reception services for clients, but its remaining
businesses comprising its pubs, restaurant and accommodation facilities will have to all but
cease for the duration of the No.4 Regulations.

4.4

Similarly, the impositions on the Convention rights of the Claimants and the population of
England in general are equally obvious and dealt with at length in the Re-amended Grounds.

4.5

The fact that these harms will be extended by the No.4 Regulations to all areas of the country
to include areas where rates of Covid-19 infections and hospitalisations remain at low levels,
underlines the disproportionate and indiscriminate nature of the No.4 Regulations.

4.6

The No.4 Regulations have already been enforced by the police with the breaking up of
demonstrations and the probable imposition of penalty notices on protesters 19 (see pages 64 66 of MG4).

5.

IMPROPER USE OF THE EMERGENCY PROCEDURE

5.1

In my earlier statements I set out why the Claimants contend that the Defendants have misused
the emergency procedure in s45R of the 1984 Act.

The previous legislation which they

purported to make using this procedure was, the Claimants submit, ultra vires the 1984 Act
because, contrary to the requirements of s45R of the 1984 Act, it was not necessary by reason
of urgency to make the instruments in question without first laying a draft before Parliament and
obtaining Parliamentary approval for them.

That being the case, the fact that Parliament may

subsequently have approved the necessary resolutions cannot cure the illegality (as per Javid).

5.2

In the case of the No.4 Regulations, it appears to me that the use of the emergency procedure
to make them before they were presented to Parliament was clearly improper. As is submitted
in the Re-amended Grounds, the Claimants dispute that there is a public health emergency that
justifies the use of the emergency procedure in any event – including as regards the whole of
England. But besides that point, there is the obvious point that as has been demonstrated by
the chronology, it was not necessary to use the emergency procedure anyway.

5.3

The fact that new severe lockdown regulations would be made and implemented was
announced by the Government on Saturday 31 October. However, it was expressly made clear
by the Prime Minister in his press conference statement that Parliament would have the
opportunity to consider and vote on the measures before they came into effect. He also clearly
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https://www.bbc.co.uk/news/uk-england-london-54842605
23

knew that the Government would be able to control the timetabling of the legislation because
he said the following:

"On Monday I will set out our plans to parliament. On Wednesday, parliament will
debate and vote on these measures which, if passed, will as I say come into force on
Thursday."

5.4

The Prime Minister's statement is, I submit, conclusive evidence that the Government knew as
of Saturday 31 October that it would be able to lay the No.4 Regulations before Parliament and
have them approved before they were due to come into force on 5 November. Plainly, in those
circumstances it cannot seriously be contended that a minister, acting reasonably, could
properly have certified that it was necessary to make the No.4 Regulations under s45R of the
1984 Act by reason of urgency without first placing a draft of them before Parliament for
approval. The Prime Minister had made clear that this was not necessary.

5.5

The fact that the No.4 Regulations were indeed placed before both Houses of Parliament before
they were due to come into force and approved by a big majority of MPs in the Commons and
by Peers in the Lords, cannot, the Claimants submit, save them from any illegality in the
manner in which they were made.

The Claimants submit that the No.4 Regulations clearly

were not made in accordance with the requirements of s45R of the 1984 Act (i.e. it was not
necessary to use the emergency procedure) and must therefore be ultra vires that Act.

5.6

In defence of the claim that the original regulations challenged in this action were made in
breach of s45R, the Defendants' evidence was that it was necessary to do so because even an
abridged Parliamentary procedure would supposedly take a matter of weeks to complete. In
my first and second witness statements, I pointed out that this did not appear to be the case
due to the control over the Parliamentary timetable that the Government clearly has. I stated
that the Government clearly had the scope to expedite matters in Parliament. This was
demonstrably the case in relation to the Alert Level Regulations where Parliamentary votes
were expedited. Likewise I submit that the manner in which the No.4 Regulations were able to
be debated and approved by Parliament so quickly – before they came into force - proves my
point even more starkly. Moreover, it clearly does so without the need to trespass into areas
circumscribed by Article 9 of the Bill of Rights.

5.7

The Claimants do not accept the argument that it is impermissible, due to Article 9 of the Bill of
Rights, to refer in this statement to the fact that Parliament approved the making of the No.4
Regulations (albeit after they had already been made using the emergency procedure). That
the No.4 Regulations were so approved is a matter of fact and record. It is not necessary to
descend into the detail of the proceedings in Parliament or pass judgment on the quality or
merits of the debates that were held in order for the Court to reach a conclusion as to whether
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a Minister, acting reasonably, could have certified the emergency procedure as being
appropriate to the making of the No.4 Regulations.
Statement of truth
I believe that the facts stated in this witness statement are true. I understand that proceedings for
contempt of court may be brought against anyone who makes, or causes to be made, a false statement
in a document verified by a statement of truth without an honest belief in its truth.

Signed

Dated: 11th November 2020

Michael Gardner
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