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INTRODUCTION
1. The Claimants seek permission to challenge (a) the lawfulness of the Health Protection
(Coronavirus, Restrictions) (England) Regulations 2020, as amended, (“the Regulations”)
made by the Secretary of State for Health and Social Care (“the Secretary of State”); and
(b) the decision of the Secretary of State for Education (“the Second Defendant”) allegedly
to “close” schools and educational establishments.
2. The Claimants raise numerous, wide-ranging grounds of challenge under common law and
the ECHR across 89 pages. They attempt a root and branch attack on the Regulations, which
lie at the heart of the legislative steps taken in relation to the Covid-19 pandemic to protect
the public and seek to save lives by ensuring social distancing. The Court on 21 May 2020
encapsulated the context, and objective, of the Regulations as follows (in Hussain v SoS for
Health [2020] EWHC 1392 (Admin) per Swift J (“Hussain”)):
“19. The Covid-19 pandemic presents truly exceptional circumstances, the like of which
has not been experienced in the United Kingdom for more than half a century. Over
30,000 people have died in the United Kingdom. Many, many more are likely to have
been infected with the Covid-19 virus. That virus is a genuine and present danger to
the health and well-being of the general population. I fully accept that the maintenance
of public health is a very important objective pursued in the public interest. The
restrictions contained in regulations 5 to 7, the regulations in issue in this case, are
directed to the threat from the Covid-19 virus. The Secretary of State describes the
“basic principle” underlying the restrictions as being to reduce the degree to which
people gather and mix with others not of the same household and, in particular,
reducing and preventing such mixing in indoor spaces. I accept that this is the premise
of the restrictions in the 2020 Regulations, and I accept that this premise is rationally
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connected to the objective of protecting public health. It rests on scientific advice acted
on by the Secretary of State to the effect that the Covid-19 virus is highly contagious
and particularly easily spread in gatherings of people indoors …” 1
3. The Claimants in this claim raise their disagreement with this scientific advice; they
disagree that the level of mortality (now over 40,000) in the population justifies the
measures; and they contend that the economic and social impacts are too great. They
repeatedly ask the Court to “evaluate” for itself the scientific advice, along with
comparative evidence, and to determine what steps it considers are or would now be
appropriate. The relief they seek is to quash the Regulations in their entirety or to identify
those restrictions which are proportionate and “stay” the claim for 3 days whilst the
Secretary of State responds: SFG §246.
4. The claim is thus squarely premised on untenable foundations:
a. There are fundamental Article 2 rights of the population at stake which the measures
in the Regulations seek to protect. The UK has a positive obligation “to take
appropriate steps to safeguard the lives of those within its jurisdiction” and to do
“all that could have been required of it to prevent…life from being avoidably put at
risk”: LCB v United Kingdom (1997) 27 EHRR 212 at §36. This obligation extends
to the public health context: Stoyanovi v Bulgaria (App. No. 42980/04) at §60. This
duty, in respect of the most fundamental right of all, weighs heavily in any
balancing exercise, and in any assessment of the measures adopted in the
Regulations.
b. A wide margin will be afforded in respect of decision-making based on scientific
evidence generally, and in particular “on public health issues which require the
evaluation of complex scientific evidence, the national court may and should be
slow to interfere with a decision which a responsible decision-maker has reached
after consultation with its expert advisers”: see Lord Bingham CJ in R v Secretary
of State for Health ex p Eastside Cheese Co [1999] 3 CMLR 123 at §§43-7. This is
all the more so where the Government is dealing with an unprecedented risk to the
lives of the public, and the decisions about how to do that involve no right answers,
but rather a series of judgement calls.
c. The precautionary principle applies. The Government is dealing with a new virus
about which relatively little is known, and where the scientific evidence is
emerging: see eg R (British and American Tobacco) v Secretary of State for Health
[2016] EWCA Civ 1182 at §222; R (Lumsdon and others) v Legal Services Board
[2016] AC 697 at §§57-61 and R (Friends of Antique Cultural Treasures Ltd) v
Secretary of State for the Department of Environment, Food & Rural Affairs [2020]
EWCA Civ 649 at §§87-94.
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d. The Secretary of State has kept, and is continuing to keep, the measures under
continual review (both as part of the regular reviews required by reg 3(2) and
generally to ensure their ongoing proportionality).
e. For all these reasons, Swift J was correct to state at §21 of Hussain:
“… the Claimant questions the Secretary of State’s priorities…. While the Secretary
of State's order of priorities is a legitimate matter for public debate, in terms of
whether the decision on it contained within the 2020 Regulations is lawful, he must
be allowed a suitable margin of appreciation to decide the order in which steps are
to be taken to reduce the reach and impact of the restrictions in the 2020
Regulations. What steps are to be taken, in what order and over what period will
be determined by consideration of scientific advice, and consideration of social and
economic policy. These are complex political assessments which a court should not
lightly second-guess.”
5. The legal position in relation both to the Regulations generally, and schools in particular,
has now moved on significantly in any event. The Regulations have been amended three
times since they came into force on 26 March 2020, including further since the claim was
brought. Reg 6 (the restriction on movement of people leaving or being outside their homes
without reasonable excuse) has now been replaced from 1 June 2020 2 by a prohibition only
on staying overnight; reg 7 now permits gatherings of up to 6 people from different
households outdoors, enabling families and friends to have greater contact. The restrictions
are being cautiously eased in stages as soon as judged possible in line with scientific advice.
Shops selling non-essential items are gradually reopening, schools have begun to welcome
back pupils across three different year groups, and the Government has announced its
intention that places of worship are to re-open for private prayer from 15 June 2020, along
with other changes including “support bubbles” intended to take effect imminently. 3 The
result is that many of the alleged interferences with ECHR rights are no longer in place to
the same degree; the previous allegations are academic and any remaining ones are, now
even more clearly, unarguable.
6. In respect of the Regulations, it is submitted that permission should be refused for the
following reasons:
a. Delay. The claim was not prompt and there has been undue delay: the Regulations
came into force on 26 March 2020 and no claim was lodged until 21 May 2020, and
after two sets of amendments to them.
b. Ground 1: the Regulations are not ultra vires the 1984 Act. The Claimants’
submissions are founded on an erroneous approach to Part IIA of the Act. The
relevant powers are clear.
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A copy of the Regulations as in force from 1 June 2020 accompany these Summary Grounds of Defence –
DB/2.
3
These Summary Grounds address the Regulations as at the date of filing (12 June 2020). There are various
other imminent changes and the position continues to evolve.
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c. Ground 2: The Secretary of State has neither fettered his discretion, nor failed to
have regard to material considerations in enacting or reviewing the Regulations, nor
acted irrationally either generally or in terms of his judgment that the measures are
proportionate. These arguments are hopeless.
d. Ground 3: i) the First Claimant, who does not live in the UK, is not in fact a victim
of any of the alleged interferences, save potentially A1P1 which he does not
evidence; ii) the Second Claimant’s alleged claims (under Articles 5, 8, 9 and
Article 2 of the First Protocol ECHR (“A2P1”)) as they now stand are plainly
unarguable; and iii) to the extent that any arguable interferences could remain, and
applying the appropriate very wide margin, the Regulations are plainly justified and
proportionate in the interests of the need to protect against the very serious threat to
life posed by the virus, and are being gradually eased in line with scientific advice.
7. The claim in respect of schools is said to be to “the decision of the Second Defendant, made
on 20 March 2020 and announced by the Prime Minister on that date, to direct the closure
of all schools and other educational establishments” SFG §5 (“the Alleged Direction”).
It is submitted that permission should be refused for the following reasons:
a. Neither Claimant has standing; they are not “victims”.
b. The claim was not prompt and there has been undue delay.
c. The Second Defendant’s request to parents and schools has now changed. The
challenge is accordingly academic.
d. There has been no arguable breach by the Second Defendant of any right of the
Second Claimant under A2P1.
FACTUAL BACKGROUND & KEY CHRONOLOGY
8. The UK is presently affected by the public health pandemic caused by a severe acute
respiratory syndrome coronavirus (SARS – CoV2). This new virus emerged for the first
time in late 2019. There is, as yet, no known cure, treatment or vaccine against the illness
it causes. Since its emergence, scientists across the world have been working to understand
the characteristics of the virus – including how it is transmitted and who it is likely to affect
most severely. That work is ongoing. However, what is generally accepted by the scientific
community is that the virus is transmitted between humans, and that the virus can be
transmitted by an infected person who is asymptomatic. Reducing the scope for
transmission between persons – who may, or may not be infected, or may not know they
are infected – has therefore been a key part of the Government’s strategy for responding to
the public health pandemic.
9. The extremely serious risk to life and health posed by the virus has obliged the Government
to take unprecedented, vital steps to limit the ability of the virus to spread, and to reduce
the burden on the National Health Service. Both of these aims seek to protect and reduce
the risk to the lives of the population, in circumstances in which tens of thousands of people
in England have died having tested positive for the virus.
4

10. In taking these steps, the Government has been guided (inter alia) by the expert advice
received from the Scientific Advisory Group for Emergencies (“SAGE”), the Chief
Medical Officer and the Chief Scientific Officer. The SAGE committee first convened to
consider the virus on 22 January 2020, and it has met frequently since that date. Minutes
of its meetings have been published on the gov.uk website (up to and including the meeting
of 7th May) along with a number of the background papers which it has considered. 4 The
Government has committed to publishing that material on an ongoing basis during the
emergency “in light of the current exceptional circumstances, recognising the high level of
public interest in the nature and content of the SAGE advice, the likely need for provision
of advice over an extended period, and the very wide ranging impacts across UK society.”
11. A chronology setting out key dates and events is set out below
31 December 2019
22 January 2020
30 January 2020
31 January 2020
3 March 2020
16 March 2020

18 March 2020

21 March 2020

23 March 2020
26 March 2020

China notifies WHO of a cluster of pneumonia cases in
Wuhan. Later identified as novel coronavirus.
SAGE convened on a precautionary basis.
WHO declares a Public Health Emergency of
International Concern
First cases reported in the UK
Government publishes its action plan for dealing with
coronavirus. 5
Government advice to the public to avoid non-essential
contact with others, to stop all unnecessary travel, and to
start working from home where possible. 6
Government requests schools and educational
establishments to stop providing on-site provision, save
for children of key workers and vulnerable children, from
20 March 2020. 7
Health Protection (Coronavirus, Business Closure)
(England) Regulations 2020/327 made and came into
force (laid before Parliament 23 March 2020. Repealed
by the Regulations).
Government announces need for further restrictions. 8
Health Protection (Coronavirus, Restrictions) (England)
Regulations 2020/350 made, laid before Parliament and
came into force.

https://www.gov.uk/government/groups/scientific-advisory-group-for-emergencies-sage-coronavirus-covid19-response
5
https://www.gov.uk/government/publications/coronavirus-action-plan
6
https://www.gov.uk/government/speeches/pm-statement-on-coronavirus-16-march-2020 [CB/D1.12/350]
7
https://www.gov.uk/government/speeches/pm-statement-on-coronavirus-18-march-2020 [CB/D1.14/355]
8
https://www.gov.uk/government/speeches/pm-address-to-the-nation-on-coronavirus-23-march-2020
[CB/D1.19/373]
4
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16 April 2020
22 April 2020

4 May 2020
7 May 2020
11 May 2020

13 May 2020

14 May 2020
24 May 2020

28 May 2020
1 June 2020

First review of the Regulations.
Health Protection (Coronavirus, Restrictions) (England)
(Amendment) Regulations 2020/447 laid before
Parliament and came into force (made 21 April 2020).
Regulations and Amendment Regulations approved by
House of Commons without a division
Second review of the Regulations.
Government publishes “Our plan to rebuild: the UK
Government’s COVID-19 strategy”, a roadmap for how
and when the UK will adjust to the COVID-19 crisis. 9
Health Protection (Coronavirus, Restrictions) (England)
(Amendment) (No 2) Regulations 2020/500 laid before
Parliament and came into force (made 12 May 2020).
Regulations and Amendment Regulations approved by
the House of Lords without a division
Government confirms request to schools to begin to
welcome back children in three year groups from 1 June
2020. 10
Third review of the Regulations.
Health Protection (Coronavirus, Restrictions) (England)
(Amendment) (No 3) Regulations 2020/558 laid before
Parliament and came into force (made 31 May 2020).

LEGAL FRAMEWORK
The 1984 Act and the regulation making power
12. The Secretary of State made the Regulations pursuant to his powers under Part 2A of the
1984 Act. 11 Those provisions were inserted by Part 3 of the Health and Social Care Act
2008 with the intention of enabling public health measures of this nature to be introduced
where necessary to meet a pandemic of this kind. The Explanatory Notes to Part 3 of the
2008 Act 12 explained the need for the legislation to be updated to take account of the
changing nature of health threats following SARS and the World Health Organisation’s
new International Health Regulations 2005 (§§29-30). In particular:
“30…The previous International Health Regulations (1969) were concerned with
action at international borders in relation to three specific infectious diseases (cholera,
plague and yellow fever), but increasingly were recognised as unable to deal with new
threats, such as SARS. The new IHR are concerned with infectious diseases generally,
and also with contamination. They also pay more attention than their predecessors to
the arrangements needed in-country to deliver an effective response to health risks. The
9

https://www.gov.uk/government/publications/our-plan-to-rebuild-the-uk-governments-covid-19-recoverystrategy [CB/D1.45/538]
10
https://www.gov.uk/government/news/pm-confirms-schools-colleges-and-nurseries-on-track-to-begin-phasedreopening
11
[CB/A3.1/104 – 137]
12
A copy of which accompanies these Summary Grounds of Defence – DB/3
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IHR came into effect in June 2007. This Act amends the Public Health Act 1984 to
enable IHR to be implemented, including WHO recommendations issued under them.”
13. Section 45C(1) of the 1984 Act provides:
“The appropriate Minister may by regulations make provision for the purpose of
preventing, protecting against, controlling or providing a public health response to the
incidence or spread of infection or contamination in England and Wales (whether from
risks originating there or elsewhere).”
14. By s.45C(2), the power may be exercised (a) in relation to infection or contamination
generally or in relation to particular forms of contamination or infection; and (b) so as to
make provisions of a general nature, to make contingent provision or to make specific
provision in response to a particular set of circumstances.
15. By s.45C(3)(c), regulations under s.45C(1) “may in particular include provision …(c)imposing or enabling the imposition of restrictions or requirements on or in relation
to persons, things or premises in the event of, or in response to, a threat to public health”
(emphasis added). The intention is thus to enable provision to be made to impose
appropriate restrictions which are necessary for a major public health crisis such as this,
and with a view to protecting the public from the risks that it poses.
16. Section45C(4) provides that those restrictions
“…include in particular:
(a) a requirement that a child is to be kept away from school;
(b) a prohibition or restriction relating to the holding of an event or gathering;
(c) a restriction or requirement relating to the handling, transport, burial or
cremation of dead bodies or the handling, transport or disposal of human
remains; and
(d) a special restriction or requirement.” (emphasis added).
17. By s.45C(6), a special restriction or requirement means “a restriction or requirement which
can be imposed by a justice of the peace by virtue of section 45G(2), 45H(2) or 45I(2).”
This in turn is subject to s.45D(3) which provides that regulations under s.45C may not
include a special restriction or requirement mentioned in s.45G(2)(a)-(d) inclusive.
18. Section 45G(1) contains the powers for magistrates to impose health protection orders on
individuals (as opposed to the Ministerial regulation making power set out in s.45C above
at §13). The restrictions or requirements which a magistrate may impose are set out in
s.45G(2); it is these restrictions or requirements which also constitute “special
restriction[s] or requirement[s]” under s.45C(4)(d) (see §16 above) which may be included
in regulations under s.45C (shown in underlining):
“(2)The order may impose on or in relation to P [i.e. a Person: s 45G(1)] one or more
of the following restrictions or requirements—
(a)that P submit to medical examination;
7

(b)that P be removed to a hospital or other suitable establishment;
(c)that P be detained in a hospital or other suitable establishment;
(d)that P be kept in isolation or quarantine;
(e)that P be disinfected or decontaminated;
(f)that P wear protective clothing;
(g)that P provide information or answer questions about P's health or other
circumstances;
(h)that P's health be monitored and the results reported;
(i)that P attend training or advice sessions on how to reduce the risk of infecting or
contaminating others;
(j)that P be subject to restrictions on where P goes or with whom P has contact;
(k)that P abstain from working or trading.”
19. Regulations made by the Secretary of State under s.45C(3)(c) imposing requirements or
restrictions on individuals, as here, are subject to specific safeguards on that power as set
out in s.45D:
a. By s.45D(1), a restriction or requirement may not be included in regulations under
s.45C(3)(c) unless the appropriate Minister considers, when making the regulations,
that the restriction or requirement is proportionate to what is sought to be achieved
by imposing it.
b. By s.45D(4)(a), regulations under s.45C generally may not include special
restrictions or requirements unless (as far as relevant here) they are made in
response to a serious and imminent threat to public health.
20. A distinction is also drawn in s.45D between a provision imposing a restriction or
requirement, and a provision enabling the imposition of a restriction or requirement.
The Regulations
21. The Introductory Text to the Regulations explains their overall purpose, with reference to
the requirement of s.45D(4)(a) (see §19(b) above), as follows:
“These Regulations are made in response to the serious and imminent threat to public
health which is posed by the incidence and spread of severe acute respiratory syndrome
coronavirus 2 (SARS-CoV-2) in England.” 13
22. The Introductory Text also explains that the Secretary of State considers that the restrictions
and requirements imposed by them are proportionate to what they seek to achieve, which
is a public health response to that threat, in line with s.45D(1) (see §19 (a) above).
23. As the Explanatory Memorandum to the Regulations notes, 14 the Government initially
introduced social distancing guidance on 16 March 2020 reflecting clinical advice as to
[CB/A3.4/161]
A copy of the Explanatory Memorandum to SI 2020/350 accompanies these Summary Grounds of Defence –
DB/4
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14
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ways in which to reduce the spread of infection. However, despite some increases in social
distancing behaviours over this period, the Secretary of State considered it necessary to
increase compliance with these measures by introducing legal restrictions (see §§7.1-4). As
the Explanatory Memorandum also explained, the Regulations were introduced, in line
with global precedents in countries such as France, Italy and Spain, for two main reasons
(§7.6):
a. It was critical to take all reasonable steps to prevent the community transmission of
the disease where possible; and
b. It was essential that the Government retained public trust in its public health
protection measures, to ensure that the public continues to engage and comply with
interventions designed to protect individuals and communities as the transmission
of the virus increased.
24. The Regulations were made on 26 March 2020 under the emergency procedure set out in
s.45R, by reason of their urgency, following which they must be approved by a resolution
of each House within 28 days (leaving aside days on which Parliament is adjourned,
prorogued or dissolved: s.45R(6)) or else they expire after that period: s.45R(4). The
Regulations and the Amendment Regulations were debated and approved, without division,
by the House of Commons on 4 May 2020 and by the House of Lords on 14 May 2020.
The debate and approval by Parliament took place in the light of public commentary about
the vires, proportionality and the policy justifications for the Regulations and restrictions
contained within them.
25. Specific safeguards are contained in the Regulations themselves.
a. Reg 3(3) provides that “as soon as the Secretary of State considers that any
restrictions or requirements… are no longer necessary to prevent, protect against,
control or provide a public health response to the incidence or spread of
infection…” he must terminate that restriction or requirement.
b. A review of the Regulations takes place at least once every 28 days 15 pursuant to
reg 3(2) (with the first one having been completed on 16 April 2020, the second on
7 May 2020 and the third on 28 May 2020); and the measures are kept under
continual review in any event.
c. The Regulations were introduced for an “emergency period” only; they will expire
after six months (see regs 3 and 12), unless extended before they expire.
26. The key restrictions and requirements introduced by the Regulations are: the requirement
for certain businesses to close during the emergency period (see regs 4 and 5), restrictions
on movement (reg 6); and restrictions on gatherings (reg 7).

15

Previously 21 days. The period was extended to a maximum of 28 days under the 1 June 2020 Amendment
Regulations
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27. By reg 8, regs 4, 5, 6 and 7 can be enforced by a “relevant person” (which includes a police
constable or community support officer, or a person designated by the Secretary of State
for this purpose (reg 8(12)), but only if the relevant person considers that it is “a necessary
and proportionate means of ensuring compliance with” the restriction or requirement; and
by giving the person concerned any reasonable instruction (reg 8(11).
28. Breach of regs 4, 5 6 or 7 is an offence: reg 9(1) 16; as is a contravention, without reasonable
excuse, of a direction or reasonable instruction given under reg 8 (reg 9(3)). Offences are
punishable on summary conviction by a fine. Fixed penalty notices can be issued in order
to discharge any liability to conviction for the offence by payment of a penalty of £100 for
a first incident (reduced to £50 if paid within 14 days, and up to a maximum of £3200: reg
10(7)(a) and (b)). 17
The 1 June 2020 Amendments
29. Substantial amendments were made to the Regulations with effect from 1 June 2020, as
noted above. The requirement, in reg 6(1), not to leave or be outside of the place where a
person was living without reasonable excuse, was replaced by a requirement not to stay
overnight other than at a place where a person was living, without reasonable excuse. The
non-exhaustive list of reasonable excuses in reg 6(2) has also been amended accordingly.
30. A new reg 7 has also been substituted. Rather than the restriction on gatherings of more
than 2 people in a public place (subject to exceptions), reg 7(1) now provides that not more
than 6 people may gather outdoors in a public or private place or more than 2 people indoors
– subject to exceptions.
31. Amendments have also been made to the establishments listed in Schedule 2, minor
amendments to regs 4 and 5, and consequential amendments to reg 8. In reg 3, the
requirement to review the Regulations has been amended from 21 days to 28 days.

THE RESPONSE TO THE CLAIM ON THE REGULATIONS
Delay
32. This claim has not been brought promptly as required by CPR 54.5. Alternatively, it was
not brought without “undue delay”’ so that under s.31(6) SCA, the Court may refuse
permission if it considers that the final remedy sought by the Claimants (here, a quashing
order in respect of the Regulations) would be detrimental to good administration. There

16

By reg 9(1)(a) it is an offence if regs 4, 5, 7 and 8 are breached without reasonable excuse; reg 9(1)(b)
provides that breach of reg 6 if an offence (the reasonable excuse is built into the non-exhaustive list of
exemptions within reg 6 itself)
17

Previously £60 for a first incident, reduced to £30 if paid within 14 days, and up to a maximum of £960.
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would plainly be the most serious kind of detriment here if the central public health
regulations intended to protect life were to be quashed.
33. The Regulations came into force on 26 March 2020. The restrictions contained within them
had been foreshadowed in the Prime Minister’s announcement of 23 March 2020. The
claim was not issued until 21 May 2020, by which time the Regulations had been in force
for some two months and had been amended – under the same statutory power – on two
occasions. They have since been amended again with effect from 1 June 2020. The
Government’s response to Covid-19 continues to evolve – and to do so rapidly. These
Regulations are central to the Government’s response to the Covid-19 pandemic and the
population of England has been moderating their conduct in line with those provisions since
then. In those circumstances, it is clearly incumbent on a person wishing to challenge the
lawfulness of these restrictions to do so very promptly.
34. The First Claimant’s response is to assert that he was not aware of discussions in the legal
press about the vires until 23 April. 18 That is no answer. Time begins to run for the purposes
of a judicial review claim from the date of the act or decision challenged – not the date on
which the claimant learns that there may be legal grounds for impugning that decision. Nor
is it an answer to the delay to say that an individual to whom the Regulations were applied
– presumably by means of enforcement under regulation 8 – could challenge their vires at
that point. 19 Any such challenge would arise by way of a Boddington type defence in a
criminal prosecution. It would not, effectively, re-start the clock for the purpose of a
judicial review of the Regulations.
Ground 1: Ultra vires
35. The Claimants contend (§26 of the SFG) that:
“The part of the 1984 Act from which the delegated power to make the Regulations
purportedly derives, s 45C(1) and (3)(c), is limited to providing for circumstances
in which decisions may be made by a public body to impose a ‘special restriction
or requirement’ on an individual or a group of persons, and does not allow
secondary legislation imposing restrictions on the entire country. The Regulations
are therefore ultra vires the 1984 Act.”
36. In response, first, s.45C(1) is a broad power to “make provision for the purpose of
preventing, protecting against, controlling or providing a public health response to the
incidence or spread of infection or contamination in England and Wales (whether from
risks originating there or elsewhere).” As the Explanatory Notes cited above demonstrate,
Part 2A was inserted by the Health & Social Care Act 2008 precisely to enable general
measures of this kind for precisely circumstances of this kind.
37. No limitation of the kind contended for by the Claimants appears in that section. Nor does
any such limitation appear in s.45C(2). On the contrary, s.45C(2) expressly envisages the
18
19

§16 SFG, §4.2 of the First Claimant’s 1st w/s [CB/C2/269 at 273]
§18 SFG
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power being exercised to make provision of a “general nature” – it may be exercised “in
relation to infection or contamination generally” ((2)(a)) and “so as to make provision of
a general nature” ((2)(b)). Nor does any such limitation appear in s.45C(3) (“Regulations
under subsection (1) may in particular include provision…”); or s.45C(4) (“The
restrictions or requirements mentioned in subsection (3)(c) include in particular–”). The
restrictions identified in s.45C(4) are not limitations (contrary to §33 SFG); they are nonexhaustive examples.
38. Secondly, the attempt to find a limitation or restriction from the use of “a” and “an” in
s.45C(4)(a)-(d) is wrong. Section 6 of the Interpretation Act 1978 applies and no contrary
intention appears. 20 Indeed, the intention is clear: the measures are expressly capable of
being general in their effect, as set out above. It would be absurd if a broad regulation power
intended to enable general provisions in response to a public health threat were limited to
a requirement that only “a” child was to kept away from school or “an” event or gathering
was to be prohibited on public health grounds.
39. Thirdly, nor is the general power in s.45C(1) limited in the way contended for by the
Claimant at §26 of the SFG by reference to s.45F. Section 45F(2) essentially provides for
additional matters which may be included within regulations made under s.45C; (for
example, execution or enforcement of restrictions or requirements imposed by or under the
regulations (s.45F(2)(d)), or the creation of offences (s45F(2)(b)). It is not a limitation on
the power conferred by s.45C as regards the scope or substance of the restrictions which
may be contained within the regulations.
40. As regards the Claimants’ other submissions on s.45F and s.45G (§35-46 of the SFG),
s.45F(1) expressly provides that it applies to regulations made under s.45C. However,
ss.45C, 45D and 45F differentiate between provisions of regulations which “impose”
restrictions or requirements, and those which “enable the imposition of” restrictions or
requirements (see §20 above). It is the latter category to which the requirements in
ss.45F(6)–(8) cited at §44 of the SFG apply: i.e. to the exercise of a power to impose
restrictions or requirements sub-delegated to a particular person under the regulations.
41. Fourthly, as regards s.45G, there is no need for a “special restriction or requirement” as
defined in s.45C(6)(a) to comply with the criteria in s.45G(1), as though they were being
imposed by a magistrate, i.e. for the person in question to be infected or contaminated. That
is a misreading of the relevant legislative provisions.
42. Although a magistrate making an order under s.45G(2) would have to ensure that the
s.45G(1) criteria were fulfilled (including that P is or may be infected or contaminated),
the context and relevant power here is different. The Secretary of State was not bound by
the criteria in s.45G(1), because he was not making a person-specific order (as a magistrate
is doing under that power); but instead was making regulations which cater for the
20

“In any Act, unless the contrary intention appears – (c) words in the singular include the plural.”
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population at large. Section 45C(6)(a) restricts the special restrictions that can be made by
reference to s.45G(2) but not s.45G(1). This also makes practical sense in the context of
the statutory regime where the Secretary of State has powers under s.45C(1) to make
regulations for the population at large.
43. Finally, as regards the other “considerations” raised at §47 of the SFG:
a. The fact that the Secretary of State could – potentially – have made regulations
imposing restrictions on movement (etc) under the Civil Contingencies Act 2004 is
irrelevant. It does not have any bearing on the interpretation of the 1984 Act under
which the Regulations were made, and which provided vires to do so, for the
reasons set out above.
b. As to the principle of legality that “fundamental rights cannot be overridden by
general or ambiguous words” 21, reg 6 did not, and does not, override or remove
fundamental rights. It did not constitute a deprivation of liberty when introduced,
but a necessary and proportionate restriction on freedom of movement. But, in any
event, the legislative scheme under the 1984 Act and its intention are entirely clear
in authorising the relevant restrictions on movement, coupled with the important
safeguards in the legislative scheme set out above. There are no general or
ambiguous words.
c. Moreover, the relevant restriction on movement in reg 6 has now been replaced
with a restriction on staying overnight only – and thus if the vires for that is to be
debated, it is plainly a “restriction on where [someone] can go or with whom [they]
have contact”.
d. As to contention that the enforcement powers in reg 8 are ultra vires the 1984 Act
regardless of whether other parts of the Regulations are vires (§47(9) of the SFG),
s.45F(2)(d) provides that regulations may provide for the “execution and
enforcement of restrictions and requirements imposed by or under the regulations”.
Ground 2A: Fettering of discretion
44. The Claimants contend that the Secretary of State fettered his discretion by imposing
additional ‘tests’ before the restrictions in the Regulations could be lifted, limited only to
considering the effect of the measures on constraining the virus, and not whether they were
the least restrictive means of doing so or proportionate to the harms done by the restrictions.
45. The Government is, and has at each stage been, acutely aware of the interferences posed
by the Regulations, and of the obvious economic, health, equalities and social impacts
engaged by such unprecedented action. It is absurd to suggest otherwise. It is actively
monitoring those impacts so far as possible to do so and has introduced a range of measures
to seek to mitigate those impacts – in economic terms and social terms. However, for
21

Lord Hoffmann in R v SSHD ex parte Simms [2000] 2 A.C. 115 p 131F. See the range of related points at
SFG §47(4)-(7).
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obvious reasons, the protection of public health and lives has weighed very heavily in the
balance.
46. As regards the five “tests” announced on 16 April 2020, these are not ‘conditions’ that have
fettered decision making as to whether the measures contained in the Regulations, or some
of those measures, could be relaxed or removed. They are a way of publicly articulating
the public health objective which the Government has sought to achieve through the
Regulations – essentially ‘yardsticks’ against which the effectiveness, and continued need
for the measures, could be assessed.
That is an entirely proper approach for the
Government to have adopted, not least in the context of Regulations whose very purpose
was to protect public health.
Ground 2B: Failure to take into account relevant considerations
47. The Claimants contend that the First Defendant should have – but failed to – have regard
to 5 identified relevant considerations 22: (a) the uncertainty of the scientific evidence about
the effectiveness of the restrictions; and in particular the (alleged) unreliability of the
evidence of Professor Ferguson and the Imperial College team; (b) the effect of the
restrictions on public health, including deaths, particularly from untreated or undiscovered
cancer and heart disease, mental health and the incidence of domestic violence; (c) the
economic effect of the restrictions relative to the economic effect of alternative less
restrictive means of limiting its spread; (d) the medium- and long-term consequences of the
measures; and (e) whether, in light of those considerations, less restrictive measures than
those adopted would have been a more proportionate means of obtaining the objective of
restricting the spread of the coronavirus without causing disproportionate harms.
48. It is plain that the Secretary of State has been acutely aware of their wide-ranging impacts
on all aspects of UK society in making, and reviewing the Regulations:
a. The Government has been guided throughout the crisis by the advice it receives
from SAGE – a collective group of experts – which itself has consistently identified
the uncertainty of the scientific information about the virus, its transmission, and
effects.
b. The consequences for other aspects of public health have also been taken into
account: this is a point which SAGE itself has identified in is advice: see, for
example, point 10 of the list of ‘Priorities for SAGE ahead’ in its Meeting Minutes
of 26 March 2020. 23
c. The Government has been acutely aware of the economic impacts of the restrictions,
and has put in place a package of wide-ranging financial support in response. The
first tranche of support was announced at the Budget on 11 March. 24 Additional
SFG §7(b)
https://www.gov.uk/government/publications/sage-minutes-coronavirus-covid-19-response-26-march2020. A copy of those Minutes accompanies these Summary Grounds of Defence – DB/5
24
https://www.gov.uk/government/speeches/budget-speech-2020
22
23
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support announced between 17 and 26 March includes, but is not limited to, £330bn
of loans and guarantees being made available to assist businesses affected by the
pandemic, 25 the Coronavirus Job Retention Scheme to support jobs across the
economy, 26 and support for the self-employed. 27 To suggest that the Government
has not had regard to such information as may be available about the economic
consequences, in the short and longer term, of the restrictions is absurd.
49. This challenge, in reality, is a challenge to the Government’s assessment that the need to
protect public health justified the harms that would be occasioned by the restrictions. That
is precisely the sort of value judgment, weighing a very wide range of competing
considerations of which protection of life is the most important, which is properly entrusted
to democratically elected representatives.
Ground 2C: Irrationality
50. The Claimants’ main contention is that it was irrational and disproportionate to impose a
‘lockdown’ on an entire country “for a virus that was known to pose little risk of mortality
or serious illness to the health working population, whilst posing much greater risks to
those with pre-existing health conditions, and particular, those over 70 years old”. 28
51. Whatever the extent of scientific debates relating to the virus, there is no dispute that it is
highly contagious and particularly easily spread in gatherings of people; or that it has
potential to cause death. The basic principle underlying the restrictions in the Regulations
is to reduce to a minimum the degree to which people gather and mix with those outside of
their household. Those restrictions reflect the clinical advice received from SAGE. That
different groups may be less likely than others to suffer the most severe consequences
arising from COVID-19, or to pass the disease to others, does not in any way undermine
the clear and pressing need to reduce the transmission of the disease by reducing
interactions between different households.
52. The Regulations are an obviously rational means of achieving the public health objectives
they were designed to address. They do not, and have never sought to, prevent all contact
between persons not in the same household. The Government has always recognised that
there will be some situations where that is simply not feasible or desirable– for example,
for individuals who need to access health services or care, or to purchase food or medicine.
What the Regulations have sought to do is to reduce transmission through reduced contact
between different households where that can reasonably be required – thus also seeking to
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https://www.gov.uk/government/speeches/chancellor-of-the-exchequer-rishi-sunak-on-covid19-response
https://www.gov.uk/government/speeches/the-chancellor-rishi-sunak-provides-an-updated-statement-oncoronavirus
27
https://www.gov.uk/government/speeches/chancellor-outlines-new-coronavirus-support-measures-for-theself-employed
28
SFG §75
26
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protect those for whom isolating at home is simply not an option (notably, some key
workers).
53. There is no basis for overturning the judgements that underpin the Regulations. The ‘range
of reasonable decisions’ test in the context of irrationality reflects the margin available to
Government; the context here indicates that that range is at its widest.
Ground 2D: Proportionality
54. The submission that the Regulations did not satisfy the statutory requirement of
proportionality is untenable for the reasons set out above.
55. First, the margin to be afforded to Government is also very broad in any proportionality
assessment. The reasons for that have already been dealt with and are obvious: see §4
above.
56. Secondly, there is no basis here to ‘import’ the Siracusa Principles or to mandate
consideration by the Secretary of State by reference to those principles. As their title
suggests (‘Siracusa Principles on the Limitation and Derogation Provisions in
the International Covenant on Civil and Political Rights’) they are aimed at a different
context: the UK has not derogated from the ECHR here; and they relate to the ICCPR. The
principled approach under the ECHR is clear and well-established.
57. Thirdly, in any event, the Secretary of State’s decision about the need for and effectiveness
of the restrictions has been informed throughout by the advice received from SAGE – not
any one specific report or piece of evidence. The Secretary of State has judged that the
Regulations do adopt the least restrictive interference necessary to achieve the critical aims
which the Regulations pursue: the reduction of the spread of the virus and the reduction in
the risk to the lives of the population. The Government took the step of introducing the
Regulations only after less restrictive measures, in the form of guidance and some business
closures, had been attempted.
58. Finally, the Regulations were, and remain, proportionate, applying any test or principles
conceivably relevant. As soon as any restriction ceases to be necessary, having regard to
the evidence available to the Government, that restriction has been revised or eased in
accordance with the Regulations, as has been demonstrated by the amendments made to
date, most notably on 1 June 2020.

Ground 3: ECHR rights
Victim status
59. The claim is not, and could not be, brought as a representative claim under the ECHR:
Children Rights Alliance v SS for Justice [2013] 1 W.L.R. 3667 (CA). An ECHR claim
16

must be brought by a victim as required by s.7 HRA i.e. someone who is or would be a
“victim” of the alleged unlawful act. An alleged breach of the ECHR, in line with s.7 HRA,
must be articulated by reference to an individual’s circumstances: R (Howard League for
Penal Reform) v Lord Chancellor [2017] 4 WLR 92 per Beatson LJ at §117 29. Despite this
point, the Claimants’ claim is simply generic and abstract. None of the issues are articulated
by reference to either of their circumstances and the evidence which there is from Claimants
is limited in the extreme. In particular:
a. The First Claimant, who does not live in England, says he has been “impacted” by
the Regulations “through the effects that they have had on my business interests in
the UK” (1st w/s §2.4 30) but provides nothing more. Even then, each of the
businesses referred to in his witness statement (at § 2.2) are limited companies, and
thus a separate legal entity capable of bringing a claim as a victim under s.7 HRA
1998 31.
b. The Second Claimant provides a very short statement identifying that she has been
unable to meet with family and friends due to the restrictions; she has been unable
to attend mass; and her son has not been able to attend school, but will be able to
do so again 2 days a week from 2 June 2020 (1st w/s §2.3-5 32).
c. Neither the First nor Second Claimants claim to be a victim discrimination under
Article 14 in any event (§99 SFG). 33
60. The submissions below are without prejudice to this initial objection on grounds of victim
status.
Article 5
61. Article 5 ECHR is not engaged by the current version of reg 6 (and nor, to the extent that
it remains relevant, was it at the time the claim was brought). A deprivation of liberty
depends on whether a person is both not free to leave wherever they are and subject to
continuous supervision and control: see Cheshire West and Chester Council v P [2014] AC
896. As Lady Hale put it at §46: “This is not a right to do or go where one pleases. It is a
more focused right, not to be deprived of that physical liberty.” Here, Reg 6 in its original

Unless in an extreme case, the rule or system is incapable of being applied consistently with the ECHR in any
individual case, which is plainly not the case here.
30
[CB/C2/269 at 270-1]
31
Agrotexim v Greece (1996) 21 EHRR 7.
32
[CB/E1/1193-5]
33
For completeness, the Secretary of State is acutely aware that the Regulations have the ability to impact on
some individuals more than others. This has been expressly taken this into account in making, and reviewing, the
Regulations, and specific provision has been made to address particular differential or disproportionate impacts
that could otherwise arise: see, for example, the list of indicative reasonable excuses in regulation 6(2), which
include the need to provide care or assistance to a vulnerable person (reg 6(2)(d)(ii)) and the need to avoid injury
or illness or to escape a risk of harm (reg 6(2)(d)(iv)). The Secretary of State maintains that the restrictions
imposed by the Regulations are necessary to meet the public health objectives set out above, and proportionate to
those aims. Moreover, a range of additional support schemes have been put in place to further mitigate any impacts
e.g. £3.2bn of additional funding to local authorities to help them respond to coronavirus (COVID-19) pressures
across all the services they deliver, including for services helping the most vulnerable, including homeless people;
and, £750m of funding for charities including provision for persons who are affected by domestic violence.
29
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form did not mean that people were not free to leave their homes: it required people to stay
at home unless they had a reasonable excuse to leave their home, and the list in reg 6(2)
was not exhaustive. Moreover, they were not under any form of supervision and control in
their own homes. Applying the Cheshire West formulation, neither of the necessary limbs
are present such as to give rise to detention. That requirement has now in any event been
replaced by a requirement not to stay at a place other than where a person is living
overnight, without reasonable excuse.
Article 8
62. There has been no arguable interference with the First Claimant’s rights. He does not live
in England and is thus not “within the jurisdiction” under Article 1 ECHR. In any event,
it is not unlawful for him to come to England to visit a family member. There are simply
restrictions imposed on him here. Reg 6 would restrict him from moving between
households once in England; he would now be required to self-isolate there for 14 days in
accordance with reg 4 of the Health Protection (Coronavirus, International Travel)
(England) Regulations 2020.
63. In any event, any interference with Article 8 rights is and has always been clearly justified,
applying the appropriate wide margin:
a. The restrictions have always been carefully calibrated and subject to exceptions.
b. They have now been eased to some extent. People are now able to meet up to 5
people from other households outdoors on a purely recreational basis (whether in
the park or in his/her or another person’s garden: reg 7.
c. The public health concerns have always and properly been paramount.
d. The scientific basis for limiting indoor interactions has been clear throughout, and
as explained in the Government’s Strategy, is the benchmark for maintaining
effective protection against the transmission of the virus. The remaining restrictions
are plainly proportionate – and insofar as the restrictions (and associated advice)
pose particular difficulties for older people such as grandparents (SFG §156) and
those who are seriously ill (SFG §157), this is plainly justified by the need to protect
these groups in particular who are most in need of the protections which the
Regulations are designed to provide, and have always been subject to specific
exceptions to permit e.g. care and support to be provided to those who need it.
Article 9
64. The Regulations constitute an interference with the rights of people of all faiths to manifest
their religious belief in terms of practising communal worship at their places of worship,
under Article 9(1). However, this interference
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a.

has throughout been subject to exceptions to permit places of worship to open to
faith leaders to give remote services, see reg 5(5), and there is no interference with
a person’s right to manifest their faith and celebrate religious festivals together with
others members of their household (and to receive remote support and direction
from their religious community); and
b. has been kept under careful review by the Secretary of State, alongside engagement
with representatives from various faiths as part of the Places of Worship Taskforce
established by the Secretary of State for Communities and Local Government on 15
May 2020. A plan has now been announced to permit places of worship to reopen
for individual prayer, in line with guidance developed by the Taskforce.
65. The remaining restriction on the right to practice communal worship in places of worship
is plainly proportionate in the interests of the overriding objective of protecting public
health. The continuing closure of places of worship for communal prayer reflects the core
prohibition in the Regulations on gatherings and social contact in indoor spaces where the
risk of infection is, on the advice of SAGE, higher (and as is common sense in any event).
Thus, in Hussain, Swift J rejected an application for interim relief to permit mosques to
reopen for the last Friday prayer during Ramadan on the basis that there was no “realistic
likelihood that the Claimant’s case under Article 9 will succeed at trial” (at §24),
recognising at §23 “a qualitive difference in terms of the risk of transmission of the virus
between a situation such as a religious service where a number of people meet in an
enclosed space for a period of an hour of more, and the transitory briefer contact likely in
a setting such as that of shopping in a garden centre.” 34
66. Finally, the Claimants rely at SFG §164-165 on decisions from different jurisdictions in
relation to religious rights during the pandemic. But, the pandemic has developed and
affected different countries in different ways and at different times. Each country affected
is making its own judgments as to the most appropriate measures to reduce the spread of
the virus and to protect life, and when to lift or reduce those restrictions, based upon the
particular circumstances of the particular country at the particular time. Any challenge to
the lawfulness or proportionality of the measures which the Government has decided to
adopt, must be considered on their own merits – not by reference to how similar restrictions
may have been regarded by domestic courts in other countries. Thus, Swift J in Hussain
rejected reliance on the German Constitutional Court’s approach at §25 on the basis that i)
the relevant prevailing circumstances could not be ascertained in any accurate detail, but
ii) even assuming they were the identical to those at stake in England at the relevant time,
the question for the Court was the fair balance and the appropriate margin of appreciation
in terms of the Secretary of State’s drawing of an appropriate bright line in the context of
the Regulations themselves – there was no realistic case that the Regulations constituted an
impermissible form of response.
Article 11
34

He granted permission despite this finding.
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67. The restrictions on gatherings in reg 7 are capable of constituting an interference with an
individual’s rights to assemble for the purpose of protest under Article 11. However, even
if the Claimants could assert that they were victims of such an interference 35, it is plainly
justified and proportionate, for the same reasons outlined above. Further, protests tend to
involve large gatherings of people in close proximity and with limited scope for social
distancing. Moreover, whilst the Regulations may preclude individuals gathering in a
public place in groups of more than 6 for the purpose of protest, it does not prevent other
forms of group political activity or protest.
A1P1
68. There is no basis for any suggestion that the Regulations operated as a deprivation of
possessions. Any interference cause by restrictions included within the Regulations (and in
particular those imposed under regulations 4 and 5) could only be control of use of property
or more general interferences with possessions.
69. Essentially the same answers on justification apply. The restrictions that have been
imposed are plainly necessary and proportionate to the public health objectives discussed
above. The Regulations do not take a blanket approach to all businesses. Rather, they
make separate provision for:
a. food and drink establishments which are permitted to sell food and drink for
consumption off the premises but not within the premises (reg 4(1));
b. businesses selling goods or providing services which they are not permitted to
provide to customers within their premises, but can continue to provide through
remote orders (reg 5(1));
c. businesses which cannot, realistically, continue to operate consistently with the
principle behind the Regulations (limiting non-essential contact, particularly in
indoor spaces), as specified in Part 4 of Schedule 2 (reg 4);
d. businesses which are specified in Part 3 of Schedule 2, which are permitted to
continue trading as usual (including food retailers, banks, petrol stations etc) (reg
5(1)); and
e. businesses providing holiday accommodation (regs 5(3)-(4)).
70. That nuanced approach further weighs in favour of the proportionality of the measures. It
is kept under continual review. The Government’s Strategy involves the opening of nonessential retail from 1 June 2020 (Stage 2) and has clear plans to ease the remaining
restrictions as soon as the scientific evidence indicates that this is appropriate.
71. It is also critical in this context to take into account the significant, and unprecedented,
measures which the Government has put in place to support businesses, and employees.
The Second Claimant does not make any such claim, and the First Claimant simply says he “would have been
happy to join protests” (but was not in England): see §2.4 of his 1st w/s [CB/C2/269 at 271].

35
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THE CLAIM IN RELATION TO SCHOOLS
Background
72. So far as the Regulations are concerned:
a. The Regulations prior to 1 June 2020 did not require the closure of schools. They
were not included in the lists of establishments required to close under Part 1 or Part
2 of Schedule 2. They were not “public places” for the purposes of reg 7. 36
b. Under the restructured Regulations as amended on 1 June 2020, Reg 7 now applies
to gatherings in both public and private places. A gathering which take place at an
educational facility and is reasonably necessary for the purposes of education are
expressly exempted from the prohibition in reg 7(1): see reg 7(2)(f).
73. Neither the Regulations nor the Second Defendant has “directed the closure of” schools or
other establishments. Rather, on 18 March 2020 (not 20 March 2020), following a period
when parents, schools and others had expressed concern about the continuing provision of
education to pupils on school sites, the Second Defendant asked that school sites not
currently be used, except in respect of vulnerable children and the children of key workers.
This constituted a request, not a direction. The Secretary of State has not exercised his
powers to make a closure direction in respect of any school.
74. Notwithstanding that request in respect of physical sites, the Second Defendant’s position
has remained that pupils should continue to receive the best education reasonably possible.
To that end, the Second Defendant has taken numerous and significant steps to further the
continuing education of pupils at home. Simply by way of example:
a. He has published online educational resource lists to assist both remote teaching by
schools and home education by parents. He has also developed guidance for schools
on adapting teaching practice and designing activities that are accessible for pupils.
This guidance recognises that not all pupils’ home environments will support their
education, and that some may not have access to a device or have an internet
connection at home which allows them to learn online, or join in at scheduled lesson
times. It explains how educational activities can be created in a range of formats, so
that they are accessible to all, reducing the risk of pupils being left behind.
b. He has published guidance specifically for parents concerning how best to support
their child’s education at home. This is not limited to support by online means, and
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Any suggestion to the contrary is nonsensical, given that a number of schools have remained open for children
of key workers and vulnerable children, a need which was expressly recognised in the Second Defendant’s
announcement of 18th March 2020. Further, schools are plainly not “public places” because the public has no
general right of access to them.
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c.

d.

e.

f.

reflects that parents should feel confident to use books and other printed materials
which their school had provided or which they had at home.
He has worked with the BBC on its major educational “offer”. For those without
internet access, this allows access to educational video content particularly via the
“red button” and BBC4.
In order to support schools in delivering remote education, the Oak National
Academy was launched in April. Backed by government grant funding, this has
provided 180 video lessons each week, across a broad range of subjects, for every
year group from Reception through to Year 10.
The Second Defendant has committed over £100 million to support remote
education, including by providing devices and internet access for those who need it
most, ensuring every school that wants it has access to free, expert technical support
to get set up on Google for Education or Microsoft’s Office 365 Education, and
offering peer support from schools and colleges leading the way with the use of
education technology. This includes over 200,000 laptops and tablets which the
department has ordered.
He has worked with the country’s major telecommunication providers to make it
easier for families who rely on mobile data to access online educational resources.

75. As initially foreshadowed in an announcement of the Prime Minister on 10 May 2020, the
Second Defendant has asked that primary schools in England should welcome back pupils
in phases. Specifically:
a. He has asked that, from the week commencing 1 June 2020: nurseries and other
early year providers, including childminders, begin welcoming back all children;
primary schools and alternative provision welcome back children in nursery (where
they have them), reception, year 1 and year 6; all schools and childcare providers
continue to offer places to vulnerable children and children of key workers; and that
special schools, special post-16 institutions and hospital schools work towards a
phased return of more children and young people without a focus on specific year
groups and informed by risk assessments.
b. The Second Defendant has also asked that, from the 15 June 2020: secondary
schools, sixth form, and further education colleges begin offering some face-to-face
support to year 10 and 12 pupils to supplement their remote education; and
alternative provision begin some face-to-face support with year 10 and 11 pupils.
76. On 9 June 2020, the Second Defendant set out to Parliament that although it would not be
possible to welcome back all primary children to school before the summer holidays, he
was working to enable schools who do have capacity to bring back more children before
the summer holidays, and was working to bring back all children in September.
Submissions
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Victim status
77. The Claimants concede that neither is a “victim” for any argument under Article 14 ECHR:
SGR §238. In relation to A2P1, it is further conceded that the First Claimant is not a
“victim”: SFG §236. That leaves only the claim that the Second Claimant is herself a victim
in respect of A2P1. However, she is not. She says that her son has previously been “unable
to attend school” (SFG §237(4)), although that is no longer the case. However, as explained
below, A2P1 protects against the denial of education, not school attendance, and there is
no complaint that the Second Claimant’s son has been denied education.
The challenge to the Alleged Direction has not been brought “promptly”
78. The challenge to the Alleged Direction has plainly not been brought “promptly”, as required
by CPR 54.5; and was brought without “undue delay”. The importance of the promptitude
requirement has been particularly emphasised in the context of school education 37.
79. The Claimants say time ran from 18 March 2020. Even on that basis, they have brought the
challenge more than two months later, on 21 May 2020. They did not engage in any preaction correspondence with the Secretary of State for Education, nor did any of their
correspondence with the Secretary of State for Health and Social Care propose to challenge
the Alleged Direction. When the Claimants eventually issued, they recognised the urgency
albeit far too late by accompanying their claim with an application for significant
expedition which Swift J found “entirely inappropriate”.
80. None of the points made at SFG §§15-22 even claim to excuse the delay in relation to the
Alleged Direction. They relate entirely to the Regulations. The original SFG recognised
that the then sole claimant, Mr Dolan, was not a “victim” for the purposes of the challenge
to the Alleged Direction. The addition of Ms Monks was a device further to widen the scope
of the claim, but her delay was even greater than that of Mr Dolan. Ms Monks’ witness
statement says nothing about her delay.
81. The prejudice to good administration (for the purposes of s.31(6) SCA) is plain. If the
Court was to find the Second Defendant’s request unlawful, it was of the utmost importance
that it should do so as soon as possible after the request was given. For the Court to quash
the request now, after a significant passage of time during which parents and schools have
acted on that request, and after the request has changed, would represent the clearest
37

See e.g. R v Rochdale Metropolitan Borough Council ex p B [2000] Ed CR 117, 120 (where it was said it was
“absolutely essential that, if parents are to bring judicial review proceedings in relation to the allocation of places
at a secondary school for their child, the matter is heard and determined by a court, absent very exceptional
circumstances, before the term starts”: dicta approved in R v Hammersmith and Fulham London Borough Council
ex p Burkett [2002] UKHL 23 [2002] 1 WLR 1593 at §18 per Lord Steyn); R v London Borough of Redbridge ex
p G [1991] COD 398 (concerning selection for school places, which stressed the important of parents and pupils
knowing where they stand); and R v Education Committee of Blackpool Borough Council ex p Taylor [1999] ELR
237, 241A (emphasising the importance of promptness in education cases).
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interference with good administration, which requires those involved in the education
system to be clear where they stand.

The challenge to the Alleged Direction has become academic
82. As explained above, the Second Defendant’s request to parents and schools has now
changed. It is no longer the case that the Second Defendant is requesting parents and
schools to educate off site save in the case of vulnerable children and children of key
workers. The Second Defendant is now requesting that on-site education be provided in the
case of many more children at primary level, and that there should be a further increase,
including at secondary level, from 15 June 2020.
83. The change in what is being requested of parents and schools has specifically affected the
position of the Second Claimant’s son. She states in her witness statement that, from 2 June
2020, her son’s school (a primary school) is providing on site education again. Although
she states that this is only for two days a week, she does not suggest that is because of
action by the Second Defendant. Her son is described as being in his final year in primary
school, which is Year 6. That is precisely one of the year groups the Second Defendant has
asked primary schools to welcome back.
A2P1
84. The starting point is that the Second Defendant has not done what the Claimants say. He
has not directed the closure of schools. Instead he has requested of parents and schools that,
subject to the exceptions to which he has referred, pupils should not receive their education
on school sites, and has taken numerous and significant steps to support the provision of
education in pupils’ homes.
85. Even where it applies, the right to education will only be breached where the restrictions
that are imposed curtail the right in question to such an extent as to impair its very essence
and deprive it of its effectiveness: Sahin v Turkey (2007) 44 EHRR 5 at §154. In A v
Governors of Lord Grey School [2006] 2 AC 363, Lord Bingham explained at §24:
“the guarantee is, in comparison with most other Convention guarantees, a
weak one, and deliberately so. There is no right to education of a particular
kind or quality, other than that prevailing in the state. There is no
Convention guarantee of compliance with domestic law. There is no
Convention guarantee of education at or by a particular institution … The
test, as always under the Convention, is a highly pragmatic one, to be
applied to the specific facts of the case: have the authorities of the state
acted so as to deny to a pupil effective access to such educational facilities
as the state provides for such pupils?”.
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86. The Second Defendant has not acted so as to deny the Second Claimant’s son education.
He has requested that, for a temporary period only, for the obvious and imperative reason
of the protection of health, he should not receive his education on his school’s site, and has
then supported his parent and school to continue to provide education. The request plainly
did not impair the essence of the right and deprive it of its effectiveness.
CONCLUSIONS
87. For all these reasons, the Court is invited to refuse permission on all grounds. These
Summary Grounds are of unusual length. That is because the claim has sought to challenge
the Regulations and decisions on every conceivable basis; and it is necessary to deal with
them. In the end however, the first and dispositive ultimate point is a short one, however
the claim is framed. The measures and decisions under challenge have all been taken to
seek to protect society from the extremely serious effects of the virus. That has required
restrictions on a number of freedoms. The nature, extent and duration of those restrictions
has been dictated by a careful weighing, in the light of the scientific advice, of their impact
against the public health imperative – a weighing that has been and continues to be kept
under constant review. There have been and are no right answers, only judgements.
88. The Defendants seek their costs of the Acknowledgement of Service in the sums set out in
the schedule, which will be filed and served Monday, 15 June 2020.

SIR JAMES EADIE QC
ZOE LEVENTHAL
JACQUELINE LEAN
TOM CROSS
12 June 2020
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MR JUSTICE SWIFT:
1

I have decided to refuse the application for interim relief. I will now give my reasons for
that decision.

2

This is a challenge to the Health Protection (Coronavirus Restrictions) (England)
Regulations SI202/350. The Claimant is the Chairman of the Executive Committee of
the Jamiyat Tablighi-Ul Islam Mosque in Barkerend Road, Bradford ("the Barkerend
Road Mosque"). The challenge is directed to the effect of regulations 5(5) and 5(6) of
the 2020 Regulations, regulation 6 of those regulations and also regulation 7 of the
Regulations.

3

Regulation 5(5) requires that any person who is responsible for a place of worship to
ensure that “during the emergency period” the place of worship is closed save for
permitted uses listed at regulation 5(6). The “emergency period” is defined at regulation
3 to have started on 26 March 2020 and continue until such time as the relevant restriction
or requirement imposed by the 2020 Regulations is terminated by direction of the
Secretary of State. The purposes for which places of worship may be used are set out in
regulation 5(6) as follows: funerals, the broadcast of acts of worship and the provision of
essentially voluntary support services or urgent public support services.

4

Regulation 6 sets out restrictions on movement. Regulation 6(1) sets out a general
prohibition: no person during the emergency period is to leave or be outside the place
where they live “without reasonable excuse”. Regulation 6(2) provides a non-exhaustive
definition of what comprises reasonable excuse. By regulation 6(2)(k) ministers of
religion and worship leaders may go to their place of worship, but there is no
corresponding provision permitting others to go to their place of worship.

5

Lastly, regulation 7 prevents gatherings of more than two people in any public place,
save for any of seven specified purposes. Attendance at an act of worship is not one of
the permitted purposes. There was some issue before me as to whether a place of worship
was a public place; that is to say whether regulation 7 was relevant at all to the present
application. The Claimant, as a matter of caution, proceeded on the basis that places of
worship are public places and that for that reason regulation 7 needed to be challenged.
My view, without the benefit of full argument, is that a public place would naturally
include a place of worship.
6

In these proceedings the Claimant contends, and it is accepted by the Defendant Secretary
of State that the effect of the restrictions I have mentioned is to prevent collective Friday
prayer at the Barkerend Road Mosque and, specifically, the prayer known as the Jumu’ah,
the Friday afternoon prayer. This state of affairs is not unique to the Barkerend Road
Mosque. The provisions of the 2020 Regulations that I have described apply to all places
of worship of all religious denominations. No person who wishes or, as a matter of their
religion is required, to attend a collective act of worship at their mosque, church,
synagogue, temple or chapel is permitted to do so.

7

The Claimant has been in correspondence with the Secretary of State on this matter since
22 April 2020. Ramadan commenced on Thursday 23 April 2020. The Claimant was
particularly keen that members of the Barkerend Road Mosque be able to attend Friday
prayers at the mosque in person during Ramadan. Tomorrow, Friday 22 May, is the last
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Friday in Ramadan. This application for interim relief, issued on Tuesday 19 May 2020
in proceedings issued that same day, is the Claimant’s attempt to secure that at least some
of those who wish to attend Friday prayers this week may do so. It would be some rather
than all because the Claimant accepts that were the mosque to be open, social distancing
measures, as required not in the 2020 Regulations but in guidance published by the
Government, would need to be put in place. The Claimant’s letter dated 22 April 2020
suggested that with such measures in place up to 40 worshippers would be able to attend.
In a further letter dated 14 May 2020 it was suggested that the number able to attend
would be 50. The Statement of Facts and Grounds states that although the mosque has
capacity for some 4,000 people, there are some 50 persons who regularly attend Friday
prayers. This would appear to explain the number stated by the Claimant in the letter of
14 May 2020.
8

By this application, the Claimant seeks interim relief in the form of an order prohibiting
enforcement of regulations 5, 6 and 7 of the 2020 Regulations so far as they prohibit
attendance at Friday prayers at Barkerend Road Mosque. The Claimant offers various
undertakings with a view to following the Government guidance on social distancing,
but the substance of the matter is a form of suspension of the mechanisms of enforcement,
including criminal enforcement, contained in the 2020 Regulations.

9

There is no dispute as to the principles to apply when deciding this application for interim
relief. In this case, the Claimant must first show a real prospect that at trial he will
succeed in obtaining a permanent injunction, taking account of the fact that any decision
to grant such relief would include consideration of the public interest. If the required real
prospect exists, the next issue is whether or not the balance of convenience favours the
grant of relief. As is ordinarily the case, the balance of convenience requires me to assess
the prejudice that would arise if interim relief were wrongly granted, and weigh that
against the prejudice that would arise were interim relief wrongly to be refused. At this
stage too, the public interest is a relevant consideration: see generally Smith v Inner
London Education Authority [1978]1 All ER 411 and R (Medical Justice) v Secretary of
State for the Home Department [ 2010] EWHC 1425 (Admin.) In this case the relevant
public interest is that of the Secretary of State continuing to operate effective measures
to safeguard public health in response to the risk presented by the COVID-19 pandemic.
I also accept the submission made by the Secretary of State that since the relief sought
would prevent operation of part of the 2020 Regulations, no question of granting interim
relief would arise unless I am satisfied, to adopt the words of Goff LJ in R v Secretary of
State for Transport, ex parte Factortame No. 2 [1991] 1 AC 603, that the “challenge is
so firmly based as to justify” such a cause of action (see the speech of Goff LJ at page
674D). Thus, this application for interim relief will not succeed on the first American
Cyanamid requirement unless the prospect that the substantive case will succeed is
particularly strong.

10

The claim is that the Secretary of State's failure to make provision for the Claimant to
open the Barkerend Road Mosque for communal Friday prayer is contrary to his right,
under Article 9 of the ECHR, to be permitted to manifest his religious belief in worship,
teaching, practice and observance. For the reasons I have referred to above, concerning
the general application of the restrictions in the 2020 Regulations, there is no Article 14
claim of unlawful discrimination. There is (and could be) no suggestion that Islam has
been afforded some form of specific treatment (whether directly or indirectly); all
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religions which include an obligation to undertake communal prayer or worship are
equally affected by the effect of the 2020 Regulations.
11

So far as concerns whether there is a strong prospect that at trial the Claimant will
succeed in obtaining an order in the form now sought, my conclusions are as follows.
There is no dispute that the cumulative effect of the restrictions contained in the 2020
Regulations is an infringement of the Claimant’s right to manifest his religious belief
by worship, practice or observance. The Claimant's case is that attendance at Friday
prayers is a matter of religious obligation, and the Secretary of State does not seek to
contend otherwise. Nevertheless, various points bear upon the extent and nature of the
interference caused by the 2020 Regulations which have some relevance to the question
of justification which I will consider later.

12

The first is that the interference relied on in these proceedings concerns only one aspect
of religious observance - attendance at communal Friday prayers. This is not to diminish
the significance of that requirement, yet it is relevant to the scope of the interference that
is to be justified. In submissions it was suggested that the inability to attend Friday
prayers in a mosque rendered the Claimant’s Article 9 rights to manifest his religious
belief illusory. The Claimant’s evidence does not make that case good, albeit it is clear
that the Claimant considers, and I accept, that the interference that does exist is an
important matter.

13

Next, the duration of the interference will be finite. Although the Claimant’s evidence
emphasises the particular importance, he attaches to communal Friday prayers during
Ramadan, the orders sought, and also if granted at trial, would permit communal Friday
prayers to take place indefinitely. The 2020 Regulations are time-limited. They will
expire in September 2020. Further, the content of the 2020 Regulations must be reviewed
every three weeks: see regulation 3(1). Further still, it is clear from a strategy document
published by the Government dated May 2020 that even within the period that the
Regulations are in force, the reach and scope of the prohibitions in the 2020 Regulations
remain under review. The strategy document includes a so-called “route map”. Step 3
of that route map envisages lifting restrictions on attendance at public places, including
places of worship. The route map states that step 3 will not be reached until early July.
Of course, since the progress of the steps in place to combat the Covid-19 pandemic is
uncertain, it is entirely possible that when and how certain steps will be taken will be
subject to delay or will otherwise not take place as indicated in the route map. However,
the point remains, the restriction in issue in this case is temporary, not permanent. In this
respect I also make mention of the Places of Worship Task Force established by the
Secretary of State on 15 May 2020. The Task Force comprises religious leaders of all
major faiths practised in the United Kingdom. It includes a member of the British Board
of Scholars and Imams. Its task is to formulate a plan for the safe opening of places of
worship. The work the Task Force is to do is indicative of the direction of travel and also
of the temporary nature of the prohibition on use of places of worship.

14

The third matter concerns the evidence of the position adopted by the British Board of
Scholars and Imams in a briefing document published on 16 March 2020. Part 2 of this
document is headed "Principles underlying this guidance". Principles 3 to 6 are as
follows:
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“3. We take seriously our responsibility to minister to the welfare of the
Community, both worldly and next-worldly. This involves a recognition
of the serious importance that our religion places on life, health,
community, and spiritual well-being. To trivialise any aspect of this
would be an error. As our scholarly tradition demands, our approach in
the Guidance is directed by consideration of what is essential,
recommended, and desirable. This includes a keen understanding of
when (and which) religious rulings may be suspended due to temporary
harms or hardship.
4. The concern within this guidance does not merely relate to the risk of
becoming infected with Coronavirus, but more so to the risk of
transmitting it to others, especially the old and infirm. To choose to put
oneself in harm's way may be acceptable, unwise, or even prohibited; to
put others in harm's way is always more severely censured. The
guidance uses a risk matrix approach that considers both likelihood of
infection/transmission and consequence of infection, from mild to
severe.
5. In the event that government directives are issued over-riding any part
of the guidance relating to gathering in public or private spaces, then the
government directives would take priority.
6. This document is [not] intended to provide specific guidance to
individuals, but a general framework of decision making for institutions
and mosques. Given that each mosque and institution is different ... we
call for local imams, scholars and mosques to decide on what is in the
best interests of their communities. However, our advice is that this
should be done when all parties are properly informed and have
considered all the principles outlined in this document.”
15

Principle 5 is of note because this document was published before the 2020 Regulations
were made and came into force. It seems to me, on a fair reading of Principle 5, the
reference there to “government directives” includes instruments such as the 2020
Regulations.

16

Part 5 of the document is headed “The Jumu’ah prayer”. The opening paragraphs read
as follows:
“It is understood that this is the most contentious question within this
guidance, and it has been the subject of significant and vigorous debate
among religious scholarship and among the members of the BBSI in
particular. Jumu'ah is both an obligation on healthy adult males and a
clarion sign of Islam; lifting or suspending that obligation from the
community at large is not a step that can or should be taken lightly.
Nonetheless, we reiterate that the prime directive for animating this
briefing paper is people's health and welfare, particularly protecting the
elderly and infirm. Given these factors, the question of Jumu'ah will be
explored in some detail. Equally it should be noted that this section
primarily refers to the norm of performing Jumu'ah in the mosques.
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Two points of consensus emerged from the discussions: (1) If the
government issues a directive banning public gatherings this needs to be
adhered to, and (2) high risk individuals (as previously identified in the
congregational prayers section) SHOULD NOT attend: not only is the
obligation of Jumu'ah is lifted from them but their attendance, if any
congregation does occur, should be severely and proactively precluded.
If they are at high risk of transmitting the virus to vulnerable people, it
should be unambiguously clarified that their attendance would be
immoral and sinful.
With this being understood, two broad opinions are articulated by BBSI
members: that of the continuing obligation of Jumu'ah and the position
as individuals in the UK are generally exempt from the obligation of
Jumu'ah prayers.
Strenuous efforts were made given the extremely short timescales and
the difficulty of engaging in detailed legal argumentation remotely, to
survey the opinions of over 100 members of the BBSI on their basic
stance regarding these two positions. A clear majority of those consulted
opined that at this time and until further notice the obligation of Jumu'ah
should be lifted from the generality of UK Muslims. These guidelines
will be regularly reviewed for continuing relevance and proportionality."
17

The Claimant makes clear that his own religious belief differs from the majority view
stated by the British Board of Scholars and Imams. I do not make this point to suggest
that there is any hierarchy of doctrinal opinion. It is no part of the court’s role to entertain
any such submissions. ECHR Article 9 has little, if any, concern for such matters. The
British Board itself makes the point that it is not a body that gives directives or prescribes
permitted forms of religious practice. The Board recognises that some believe that the
obligation to attend communal Friday prayers remains binding. However, this legitimate
difference of opinion has something to add to consideration of the question of
justification - the fair balance between the general and societal interest and the
Convention rights of those such as the Claimant. The Claimant’s beliefs do not cease to
be important. Real weight continues to attach to them. But the overall fair balance can
recognise the indisputable point that the Claimant's beliefs as to communal Friday prayer
in current circumstances are not beliefs shared by all Muslims.

18

I turn now to the question of justification. My conclusion is that were this matter to go
to trial, it is very likely that the Secretary of State would succeed on his submission that
interference with the Claimant’s article 8 rights as a result of the 2020 Regulations is
justified. Put in the way that is relevant for the purposes of this application for interim
relief, the strong prima facie case the Claimant requires to get over the first American
Cyanamid hurdle does not exist.

19

The Covid-19 pandemic presents truly exceptional circumstances, the like of which has
not been experienced in the United Kingdom for more than half a century. Over 30,000
people have died in the United Kingdom. Many, many more are likely to have been
infected with the Covid-19 virus. That virus is a genuine and present danger to the health
and well-being of the general population. I fully accept that the maintenance of public
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health is a very important objective pursued in the public interest. The restrictions
contained in regulations 5 to 7, the regulations in issue in this case, are directed to the
threat from the Covid-19 virus. The Secretary of State describes the “basic principle”
underlying the restrictions as being to reduce the degree to which people gather and mix
with others not of the same household and, in particular, reducing and preventing such
mixing in indoor spaces. I accept that this is the premise of the restrictions in the 2020
Regulations, and I accept that this premise is rationally connected to the objective of
protecting public health. It rests on scientific advice acted on by the Secretary of State
to the effect that the Covid-19 virus is highly contagious and particularly easily spread in
gatherings of people indoors, including, for present purposes, gatherings in mosques,
churches, synagogues, temples and so on for communal prayer.
20

For the purpose of his disproportionality submission, the Claimant points to various other
activities which are permitted by the 2020 Regulations as most recently amended on 13
May 2020. These include taking exercise, including with one member of another
household; visiting parks and open spaces for recreation; visiting houses in connection
with the purchase, sale, rental of a residential property; going to local tips and recycling
centres. Businesses that are now permitted to open include outdoor sports centres and
garden centres. The Claimant submits that none of these is necessarily any more essential
than being able to attend communal Friday prayers at his mosque. Put in terms of the
proportionality test set out by the Supreme Court in Bank Mellat v HM Treasury, the
Claimant’s submission is that the means used, so far as they prevent the use of places of
worship, are more than is necessary to achieve the legitimate aim – i.e. that a less intrusive
approach could have been taken without compromising the achievement by the Secretary
of State of his legitimate objective.

21

In this way, the Claimant questions the Secretary of State’s priorities. Why are matters
such as those mentioned above permitted when attendance at a place of worship in
fulfilment of a religious obligation is not? While the Secretary of State's order of
priorities is a legitimate matter for public debate, in terms of whether the decision on it
contained within the 2020 Regulations is lawful, he must be allowed a suitable margin
of appreciation to decide the order in which steps are to be taken to reduce the reach and
impact of the restrictions in the 2020 Regulations. What steps are to be taken, in what
order and over what period will be determined by consideration of scientific advice, and
consideration of social and economic policy. These are complex political assessments
which a court should not lightly second-guess.

22

In the circumstances of the present case, the issue is not whether it is more important, for
example, to go to a garden centre than to go to communal prayer; the issue is not whether
activities that are now permitted and those that are prohibited are moral equivalents.
Rather, the question is as to the activities that can be permitted consistent with effective
measures to reduce the spread and transmission of the Covid-19 virus; that so far as they
interfere with Convention rights, strike a fair balance between that inference and the
general interest. That will be a delicate assessment. There will be no single right answer.
The Secretary of State is entitled, in my view, to adopt a precautionary stance.

23

Yet, even putting those points to one side, and even accounting for the use of social
distancing measures such as those that the Claimant proposes, it is possible to recognise
a qualitative difference in terms of the risk of transmission of the virus between a
situation such as a religious service where a number of people meet in an enclosed space
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for a period of an hour or more, and the transitory briefer contact likely in a setting such
as that of shopping in a garden centre.
24

In this case I do not think there is any realistic likelihood that the Claimant’s case on
Article 9 will succeed at trial. The infringement of his Article 9 rights is not
disproportionate. In reaching this conclusion I have taken account of the requirement
under section 13 of the Human Rights Act to pay particular regard to Article 9 rights.

25

I have also considered carefully the judgment of the German Constitutional Court dated
29 April 2020 in F (1BBQ 44/20). In that case, the German Constitutional Court granted
relief so as to permit Friday prayers to take place. It concluded that a general prohibition
in German law brought in to address the Covid-19 pandemic was in breach of Article 4
of the German Constitution since the law did not allow for exceptional approval to be
granted for religious services on a case-by-case basis. I do not regard that judgment as
providing any template, let alone precedent, for me to follow. I am unaware of the
particular factual circumstances prevailing in Germany at the particular time at which
this decision was taken - how the threat to public health was assessed, what was its extent
and so on. However, even if circumstances were exactly the same in Germany and the
United Kingdom. That does not require the conclusion that what the court has required
in Germany must happen here too. First, the question for me at this stage concerns the
margin of appreciation and the overall fair balance. This is a situation, as I have said,
with no right answer. I must assess the Secretary of State’s response to it as set out in
the 2020 Regulations on its own terms. Second, the prohibition in regulation 5(5) of the
2020 Regulations is subject to the exceptions set out in regulation 5(6). Third, even
though the exceptions so prescribed in the Regulations are of general application rather
than permitting the possibility of case-to-case exceptions, that approach, the use of a
bright line or bright lines, if you will, is not an impermissible form of response to
circumstances such as those presented by the Covid-19 pandemic.

26

Taking account of the points I have already made as to the nature and extent of the
interference, the justification submissions made by the Secretary of State are likely to be
sufficient. It is not to the point that the Claimant only brings his case on behalf of himself
and on behalf of his own mosque. The submissions made for him are essentially generic,
hence the Secretary of State's response pitched at a generic level is a valid response. Thus,
while I can readily appreciate and sympathise with the Claimant’s frustration at the
impact of the 2020 Regulations on his religious convictions, I do not consider that any of
the evidence relied on or submissions made on his behalf are likely to satisfy a court that
the Secretary of State has failed to strike a balance that is fair.

27

Had it been necessary to consider the balance of convenience, I would have reached the
same conclusion – that grant of the interim relief sought is not an appropriate course of
action. The matters I have already referred to when considering the question of
justification weigh heavily in the balance against the grant of relief. Further, the logic of
this application is not just that it would apply to the Barkerend Road Mosque, but that it
would apply to all collective worship pursuant to religious obligations at all places of
worship. Permitting that poses too great a risk to the balance between restricted activities
and permitted activities concerning social contact that is struck by the 2020 Regulations
to permit of the possibility of a grant of interim relief as a matter of the balance of
convenience.
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For all these reasons the Claimant's application is refused.

LATER
29

I have two applications before me. One is in relation to the costs of the application for
interim relief. The Secretary of State asks for an order that his costs be paid by the
Claimant to be assessed on the standard basis if not agreed. The Claimant opposes that
and says there should be no order for costs, drawing attention to his personal financial
circumstances and to the fact that it is said that his preference, rather than a hearing for
interim relief, was a rolled-up final hearing.

30

The usual order should apply in relation to costs. Costs should follow the event and the
event here is that the application for interim relief has failed. In those circumstances, the
order will be that the Claimant shall pay the Defendant’s costs of and occasioned by the
application for interim relief to be assessed on the standard basis if not agreed. I do not
see the force in the argument that the Claimant was not seeking a hearing for interim
relief. Regardless of the particular label attached to the hearing, the Claimant was
seeking an urgent hearing to determine by today whether or not he should be permitted
to open the mosque for prayers tomorrow afternoon. In those circumstances, some form
of hearing was inevitable on the Claimant’s own request. Since the Claimant’s attempt
to permit Friday prayers to go ahead has failed, a costs order against him is the
appropriate order.

31

Both parties invite me to deal with the application for permission to apply for judicial
review based on the information that I have received for the purposes of the hearing and
in the course of this hearing. I am content to do that.

32

I have expressed the view very clearly, that by reference to the standard required under
the American Cyanamid principles to provide a basis for a grant of interim relief, this
case does not meet that standard. That is not to say that the standard applicable under
American Cyanamid is the same as the question of arguability for the purposes of
permission to apply for judicial review. It is fair to say I have held the Claimant to a
higher standard in the context of the interim relief application because of the particular
circumstances I described in the judgment, and the submissions made by counsel as to
the applicable standard.

33

Even though I have refused the application for interim relief, I am satisfied that there is
a sufficiently arguable case to grant permission to apply for judicial review. I do not,
however, order that the claim be expedited. It seems to me that the question which was
a question of genuine urgency has been addressed by the application for interim relief
today. I must take account, when considering requests for expedition, the proportionate
use of court time for a particular case, and also the position of all other litigants before
the court at this stage. As the parties will understand, this is by no means the only urgent
application or only important case that comes before this court at this time. I also take
into account the fact that the challenge now has reinvented itself to the extent that it is no
longer simply a challenge to a prohibition on communal Friday prayer during the period
of Ramadan, but a more general challenge directed to the effect of the 2020 Regulations
on the ability to conduct communal or Friday prayers. That is a claim that could and
ought to have been brought much earlier, were it to be eligible for serious consideration
as an expedited claim.
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In those circumstances, the only direction I will make at this stage is that the Secretary
of State may serve detailed grounds and evidence in response to the claim by 4 pm on 18
June 2020, which is some four weeks from today. If either party at that stage wishes to
make any application in relation to the timing of the hearing, they are free to do so, and
that application will be considered on the basis of written representations.

--------------------------------

Page 1
'%

UK Parliament SIs 2010-Present/2020/551-600/Health Protection (Coronavirus, Restrictions) (England)
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at 11.30 am on 1st June 2020

Coming into force
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The Secretary of State makes the following Regulations in exercise of the powers conferred by sections
45C(1), (3)(c), (4)(d), 45F(2) and 45P of the Public Health (Control of Disease) Act 1984.
These Regulations are made in response to the serious and imminent threat to public health which is posed
by the incidence and spread of severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2) in England.
The Secretary of State considers that the restrictions and requirements imposed by these Regulations are
proportionate to what they seek to achieve, which is a public health response to that threat.
In accordance with section 45R of that Act the Secretary of State is of the opinion that, by reason of urgency,
it is necessary to make this instrument without a draft having been laid before, and approved by a resolution
of, each House of Parliament.
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1 Citation and commencement

(1)
These Regulations may be cited as the Health Protection (Coronavirus, Restrictions) (England)
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NOTES
Initial Commencement
Specified date
Specified date: 1 June 2020: see reg 1(2).

Document information
Health Protection (Coronavirus, Restrictions) (England) (Amendment) (No 3) Regulations 2020
Date made
31/05/2020

UK Parliament SIs 2010-Present/2020/551-600/Health Protection (Coronavirus, Restrictions) (England)
(Amendment) (No 3) Regulations 2020 (SI 2020/558)/2 Amendment of the Health Protection (Coronavirus,
Restrictions) (England) Regulations 2020

2 Amendment of the Health Protection (Coronavirus, Restrictions) (England) Regulations 2020

Page 3

(1)
The Health Protection (Coronavirus, Restrictions) (England) Regulations 2020 are amended as follows.
(2)

In regulation 1—

(a)
(i)

in paragraph (3)—
before sub-paragraph (a), insert—

“(za)
“childcare” has the same meaning as in section 18 of the Childcare Act 2006, and “early years
childcare” is childcare provided for a child who is a young child within the meaning of section 19 of that
Act;”;

(ii)

“(aa)

after sub-paragraph (a), insert—

“elite athlete” means an individual who—

(i)

derives a living from competing in a sport,

(ii)

is a senior representative nominated by a relevant sporting body,

(iii)

is a member of the senior training squad for a relevant sporting body, or

(iv)

is aged 16 or above and on an elite development pathway;

(ab)
references to a “parent” of a child include any person who is not a parent of the child but who
has parental responsibility for, or who has care of, the child, and for these purposes, a “child” is a person under the age of 18;”;

(b)

after paragraph (3), insert—
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“(4)

For the purposes of the definition of “elite athlete”, in paragraph (3)—

(a)
“elite development pathway” means a development pathway established by the national governing body of a sport to prepare athletes—
(i)

so that they may derive a living from competing in that sport, or

(ii)
to compete at that sport at the Tokyo or Beijing Olympic or Paralympic Games, or, if that sport
is not part of the Tokyo Olympic and Paralympic Games programme, in the Commonwealth Games
to be held in Birmingham;
(b)
“relevant sporting body” means the national governing body of a sport which may nominate athletes to represent—
(i)

Great Britain and Northern Ireland at the Tokyo or Beijing Olympic or Paralympic Games, or

(ii)
England, Wales, Scotland, Northern Ireland, Gibraltar, Guernsey, Jersey or the Isle of Man at
the Commonwealth Games to be held in Birmingham in those sports which are not part of the Tokyo
Olympic and Paralympic Games programme;
(c)
“senior representative” means an individual who is considered by a relevant sporting body to be a
candidate to qualify to compete on behalf of—
(i)

Great Britain and Northern Ireland at the Tokyo or Beijing Olympic or Paralympic Games;

(ii)
England, Wales, Scotland, Northern Ireland, Gibraltar, Guernsey, Jersey or the Isle of Man at
the Commonwealth Games to be held in Birmingham in those sports which are not part of the Tokyo
Olympic and Paralympic Games programme.”.

(3)

In regulation 3(2), for “21” substitute “28”.

(4)

In regulation 4(5), after sub-paragraph (b), insert—

“(c)
facilities for training for elite athletes, including indoor fitness studios, gyms, sports courts, indoor
or outdoor swimming pools and other indoor leisure centres.”.

(5)

In regulation 5—

(a)

“(v)

in paragraph (4)(a), after paragraph (iv), insert—

is isolating themselves from others as required by law;
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(vi)
is an elite athlete, the coach of an elite athlete, or (in the case of an elite athlete who is under
the age of 18), the parent of an elite athlete, and needs accommodation for the purposes of training
or competition;”;

(b)

in paragraph (6)—

(i)

at the end of sub-paragraph (b), omit “or”;

(ii)

at the end of sub-paragraph (c), insert—

“or
(d)
for early years childcare provided by a person registered on the Early Years Register under Part
3 of the Childcare Act 2006.”;

(c)

in paragraph (7), for the words from “to provide” to the end, substitute—

“(a)
to provide essential voluntary activities or urgent public support services (including the provision
of food banks or other support for the homeless or vulnerable people, blood donation sessions or support in an emergency), or
(b)
for early years childcare provided by a person registered on the Early Years Register under Part
3 of the Childcare Act 2006.”.

(6)

For regulation 6, substitute—

“6
(1)
No person may, without reasonable excuse, stay overnight at any place other than the place where
they are living.
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(2)
For the purposes of paragraph (1), the circumstances in which a person (“P”) has a reasonable excuse include cases where—
(a)

P needs to stay elsewhere to attend a funeral, as—

(i)

a member of the deceased person's household,

(ii)

a close family member of the deceased person, or

(iii)

if no-one within paragraph (i) or (ii) is attending, a friend of the deceased person;

(b)
P is an elite athlete, a coach of an elite athlete, or (in the case of an elite athlete who is under the
age of 18), a parent of the elite athlete, and needs to stay elsewhere for the purposes of training or
competition;
(c)

P needs to stay elsewhere while moving house;

(d)

it is reasonably necessary for P to stay elsewhere—

(i)

for work purposes, or for the provision of voluntary or charitable services;

(ii)
to provide care or assistance to a vulnerable person, including relevant personal care within
the meaning of paragraph 7(3B) of Schedule 4 to the Safeguarding of Vulnerable Groups Act 2006;
(iii)

to provide emergency assistance;

(iv)

to avoid injury or illness, or to escape a risk of harm;

(v)

to obtain medical assistance;

(e)

P needs to stay elsewhere to fulfil a legal obligation or participate in legal proceedings;

(f)
P is a child that does not live in the same household as their parents, or one of their parents, and
the overnight stay is necessary to continue existing arrangements for access to, and contact between,
parents and children;
(g)

P is unable to return to the place where P lives, because—

(i)

it is not safe for P to live there,

(ii)

P may not lawfully travel there, or is required by law to stay in another place, or

(iii)

the place where P is living is not available to P for any other reason.

(3)

Paragraph (1) does not apply to any person who is homeless.

(4)
For the purposes of paragraph (1), the place where a person is living includes the premises where
they live together with any garden, yard, passage, stair, garage, outhouse or other appurtenance of such
premises.”.

(7)

For regulation 7, substitute—

“7
(1)
During the emergency period, unless paragraph (2) applies, no person may participate in a gathering which takes place in a public or private place—
(a)

outdoors, and consists of more than six persons, or
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(b)
(2)

indoors, and consists of two or more persons.
This paragraph applies where—

(a)

all the persons in the gathering are members of the same household;

(b)

the person is attending a funeral, as—

(i)

a member of the deceased person's household,

(ii)

a close family member of the deceased person, or

(iii)

if no-one within paragraph (i) or (ii) is attending, a friend of the deceased person;

(c)
the person concerned is an elite athlete, the coach of an elite athlete, or (in the case of an elite
athlete under the age of 18), the parent of an elite athlete, and the gathering is necessary for training or
competition;
(d)

the gathering is reasonably necessary—

(i)

for work purposes, or for the provision of voluntary or charitable services;

(ii)

to facilitate a house move;

(iii)
to provide care or assistance to a vulnerable person, including relevant personal care within
the meaning of paragraph 7(3B) of Schedule 4 to the Safeguarding of Vulnerable Groups Act 2006;
(iv)

to provide emergency assistance;

(v)
for the purposes of early years childcare provided by a person registered on the Early Years
Register under Part 3 of the Childcare Act 2006;
(vi)
to enable one or more persons in the gathering to avoid injury or illness or to escape a risk of
harm;
(vii)
to continue existing arrangements for access to, and contact between, parents and children
where the children do not live in the same household as their parents, or one of their parents;
(e)

the person concerned is fulfilling a legal obligation or participating in legal proceedings;

(f)
the gathering takes place at an educational facility and is reasonably necessary for the purposes
of education.
(3)

For the purposes of this regulation—

(a)
there is a gathering when two or more people are present together in the same place in order to
engage in any form of social interaction with each other, or to undertake any other activity with each
other;
(b)
a place is indoors if it would be considered to be enclosed or substantially enclosed for the purposes of section 2 of the Health Act 2006, under the Smoke Free (Premises and Enforcement) Regulations 2006.”.

(8)

In regulation 8—

(a)
(i)

in paragraph (3)—
in the opening words, for “outside” substitute “staying overnight at a place other than”;
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(ii)

at the end of sub-paragraph (a), omit “or”;

(iii)

omit sub-paragraph (b);

(b)

omit paragraph (4);

(c)
in paragraph (5), in the opening words, for “outside” substitute “staying overnight at a place other
than”;
(d)

in paragraph (8), at the end insert “in regulation 6(1)”;

(e)

in paragraph (9)—

(i)

in the opening words, for “three or more” substitute “a number of”;

(ii)

in sub-paragraph (c), for “the gathering” substitute “a gathering in a public place”;

(f)

in paragraph (10), after “a gathering” insert “in a public place”.

(9)

In Schedule 2—

(a)

in Part 2—

(i)
in paragraph 18, at the end, insert “, including indoor games, recreation and entertainment
venues”;
(ii)

in paragraph 19, at the end, insert “, theme parks and adventure parks and activities.”;

(iii)

omit paragraph 21;

(iv)

omit paragraph 22;

(v)

after paragraph 23, insert—

“23A
Social clubs.
23B
Model villages.
23C
Aquariums and zoos, including safari parks.
23D
Visitor attractions at farms.
23E
(1)

Indoor attractions at visitor attractions such as—
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(a)

botanical or other gardens, biomes or greenhouses;

(b)

heritage sites or film studios;

(c)

landmarks, including observation wheels or viewing platforms.

(2)
For the purposes of sub-paragraph (1), an “indoor attraction” means those parts of a venue, including shops and visitor centres but not including toilets for visitors, which—
(a)
would be considered to be enclosed or substantially enclosed for the purposes of section 2 of the
Health Act 2006 under the Smoke Free (Premises and Enforcement) Regulations 2006; and
(b)
are, in normal times, open for members of the public to visit for the purposes of recreation,
whether or not for payment.”;

(b)

in Part 3—

(i)
in paragraph 44, at the end, insert “or amenities, including water sports, stables, shooting and
archery venues, golf courses and driving ranges.”;
(ii)

after paragraph 44, insert—

“45
Outdoor markets.
46
Showrooms and other premises, including outdoor areas, used for the sale or hire of caravans, boats, or
any vehicle which can be propelled by mechanical means.”.

NOTES
Initial Commencement
Specified date
Specified date: 1 June 2020: see reg 1(2).
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that regulation as it had effect immediately before these Regulations came into force.
(2)
Notwithstanding the amendments to regulations 6 and 7 of the first Regulations, they continue in
force as they had effect immediately before these Regulations came into force in relation to any offence
committed under regulation 6 or 7 of the first Regulations before these Regulations came into force.
NOTES
Initial Commencement
Specified date
Specified date: 1 June 2020: see reg 1(2).

Document information
Health Protection (Coronavirus, Restrictions) (England) (Amendment) (No 3) Regulations 2020

Page 11

Date made
31/05/2020

UK Parliament SIs 2010-Present/2020/551-600/Health Protection (Coronavirus, Restrictions) (England)
(Amendment) (No 3) Regulations 2020 (SI 2020/558)/Signature(s)

Matt Hancock
Secretary of State
Department of Health and Social Care
31st May 2020
Document information
Health Protection (Coronavirus, Restrictions) (England) (Amendment) (No 3) Regulations 2020
Date made
31/05/2020

UK Parliament SIs 2010-Present/2020/551-600/Health Protection (Coronavirus, Restrictions) (England)
(Amendment) (No 3) Regulations 2020 (SI 2020/558)/EXPLANATORY NOTE

EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations further amend the Health Protection (Coronavirus, Restrictions) (England) Regulations
2020 (SI 2020/350). They amend regulation 4 to permit certain businesses to open for the training of elite
athletes. They amend regulation 5 to clarify that places of worship and community centres may be used to
provide early years childcare. Regulation 6 is replaced by a prohibition on staying overnight in a place
other than where a person lives, without reasonable excuse. Regulation 7 is replaced by more detailed
provision on prohibited gatherings, and amendments are made to Schedule 2. Consequential amendments are made to regulation 8 to reflect the amendments to regulations 6 and 7, and transitional and
saving provision is made by regulation 3 of these Regulations.
A full regulatory impact assessment has not been prepared for these Regulations.
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HEALTH AND SOCIAL CARE ACT 2008
EXPLANATORY NOTES
BACKGROUND AND SUMMARY
Part 3 – Public Health Protection
29.

The Public Health (Control of Disease) Act 1984 (‘the Public Health Act 1984’)
consolidates earlier legislation, much of it dating from the 19th century. Many of its
assumptions, both about risks and about how society operates, are now out of date. Most
concerns about health threats have, since the 19th century, related to infectious disease
(plague, cholera and the like). This is reflected in the way that Part 2 of the Public
Health Act 1984 focuses on infectious disease. It makes highly detailed provision on
some matters (for example, it is a criminal offence to expose a public library book to
plague, or to hold a wake over the body of a person who has died of cholera) but does
not address other matters that are now of concern, such as contamination by chemicals
or radiation. Part 3 of this Act updates the Public Health Act 1984 to take account of
these points.

30.

Internationally the case for taking an “all hazards” approach to dealing with such health
threats was taken up by the World Health Organization (‘WHO’) and reflected in
the International Health Regulations 2005 (‘IHR’). The IHR are the means by which
WHO aims to prevent and control the international spread of disease, by action that is
commensurate with and restricted to public health risks, and which avoids unnecessary
interference with international traffic and trade. The previous International Health
Regulations (1969) were concerned with action at international borders in relation to
three specific infectious diseases (cholera, plague and yellow fever), but increasingly
were recognised as unable to deal with new threats, such as SARS. The new IHR are
concerned with infectious diseases generally, and also with contamination. They also
pay more attention than their predecessors to the arrangements needed in-country to
deliver an effective response to health risks. The IHR came into effect in June 2007. This
Act amends the Public Health Act 1984 to enable IHR to be implemented, including
WHO recommendations issued under them.
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EXPLANATORY MEMORANDUM TO
THE HEALTH PROTECTION (CORONAVIRUS, RESTRICTIONS) (ENGLAND)
REGULATIONS 2020
2020 No. 350
1.

Introduction

1.1

This explanatory memorandum has been prepared by the Department for Health and
Social Care and is laid before Parliament by Command of Her Majesty.

1.2

This memorandum contains information for the Joint Committee on Statutory
Instruments.

2.

Purpose of the instrument

2.1

This instrument makes provision for the purpose of enabling a number of public
health measures to be taken to reduce the public health risks posed by the spread of
severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2) in England which
causes the disease Covid-19.

3.

Matters of special interest to Parliament
Matters of special interest to the Joint Committee on Statutory Instruments.

3.1

The instrument is made under the emergency procedure set out in section 45R of the
Public Health (Control of Disease) Act 1984 (c. 22). The Regulations are made
without a draft having been laid and approved by a resolution of each House of
Parliament. It is the opinion of the Secretary of State that, by reason of urgency, it is
necessary to make the order without a draft being so laid and approved so that public
health measures can be taken in response to the serious and imminent threat to public
health which is posed by the incidence and spread of severe acute respiratory
syndrome coronavirus 2 (SARS-CoV-2). The Regulations came into force at
[12.00pm on 26 March 2020] and were published on www.legislation.gov.uk [later
that day]. The Regulations cease to have effect at the end of the period of 21 days
beginning with the day on which the instrument is made unless, during that period, the
instrument is approved by a resolution of each House of Parliament. Further, the
regulations themselves provide that they expire at the end of the period of six months
beginning with the day on which they came into force.
Matters relevant to Standing Orders Nos. 83P and 83T of the Standing Orders of the House
of Commons relating to Public Business (English Votes for English Laws)

3.2

The entire instrument applies to England only.

4.

Extent and Territorial Application

4.1

The territorial extent of this instrument is England and Wales.

4.2

The territorial application of this instrument is England.

1

5.

European Convention on Human Rights

5.1

The Secretary of State for Health and Social Care Matt Hancock MP, has made the
following statement regarding Human Rights:
“In my view the provisions of The Health Protection (Coronavirus, Restrictions )
(England) Regulations 2020 are compatible with the Convention rights.”

6.

Legislative Context

6.1

The Public Health (Control of Disease) Act 1984 (“the 1984 Act”) and regulations
made under it provide a legislative framework for health protection in England and
Wales.

ϲ͘Ϯ

Part 2A of the 1984 Act, as inserted by the Health and Social Care Act 2008 (“the
2008 Act”), provides a legal basis to protect the public from threats arising from
infectious disease or contamination from chemicals or radiation, and includes powers
to impose restrictions or requirements on people, and in relation to things and
premises, for use in rare circumstances where voluntary cooperation cannot be
obtained. Overall, the amended 1984 Act sets out a framework for health protection
which requires much of the detailed provisions to be delivered through regulations.

6.3

Section 45C of the 1984 Act provides a power for the appropriate Minister to make
regulations to prevent, protect against, control or provide a public health response to
the incidence or spread of infection or contamination in England and Wales. The
threat can come from outside England and Wales.

6.4

A number of regulations under section 45C have been made, including the regulations
which this instrument is replacing (S.I. 2020/327).

6.5

This instrument is made under section 45C to enable a number of public health
measures to be taken for the purpose of reducing the public health risks posed by the
incidence and spread of severe acute respiratory syndrome coronavirus 2 (SARSCoV-2).

6.6

This instrument requires the enforcement of the closure of some businesses and
restrictions on others from 12.00pm on 26 March 2020. Regulation 4(1) requires the
closure of drinking establishments including bars, pubs and nightclubs, and food and
drink venues for consumption on site (excluding hospitals, schools, care homes,
homeless services and prison canteens, armed forces canteens and workplace canteens
where no practical alternative is possible) but they may provide a service for
collection or delivery of food for consumption off the premises. Regulation 4(4)
requires closure of entertainment venues including cinemas, theatres, concert halls and
bingo halls; museums and galleries; spas, hairdressing and massage parlours; casinos
and betting shops; all indoor leisure and sports facilities including gyms, playgrounds,
funfairs, libraries, community centres and outdoor markets (non-food). Regulation
5(1) requires businesses offering goods for sale or for hire or providing library
services to cease to do so except in response to orders received online, telephone or by
mail order – the types of business specified in Part 3 of Schedule 1 are exempt from
these restrictions, and regulation 5(2) excludes hot and cold food collection and
delivery from the closures restrictions. Regulation 5(3) to (4) requires that hotels and
similar establishments only remain open to cater for permanent residents, persons in a
hotel etc because they are moving home or attending a funeral and persons unable to
return home (for example overseas visitors unable to return to their home country or
2

key workers who are having to work away from home). Regulation 5(5) to (8) places
restrictions on places of worship and crematoriums.
6.7

The instrument includes provision that a person who contravenes this regulation
commits an offence, punishable by a fine. It also includes provision that a person,
designated by the Secretary of State may take such action as is necessary to enforce a
closure or restriction imposed by the regulation including issuing a prohibition notice
requiring a person not to continue to contravene a requirement of the Regulations.

6.8

Environmental Health, Trading Standards and police officers will monitor compliance
with these regulations. Businesses that breach them will be subject to prohibition
notices, and potentially unlimited fines.

6.9

This instrument also prohibits anyone from leaving the place where they are living
without reasonable excuse. Examples of reasonable excuse are specified in the
regulations, such as the need to provide care or assistance, to travel for the purposes of
work and to access critical public services. The instrument also bans public gatherings
of more than two people.

6.10

As with business closures, the instrument includes provision that a person who
contravenes these stay at home and non-participation in public gatherings
requirements commits an offence, punishable by a fine. A relevant person, being a
constable, police community support officer or person designated by the Secretary of
State, may direct a prohibited gathering to disperse, direct or remove persons so
gathering to the place they live or take such other action as is necessary to enforce the
prohibition. Where a person is outside of the place where they live without reasonable
excuse, a relevant person may similarly direct or remove that person to the place they
live.

6.11

The instrument also provides that a fixed penalty notice (a notice which enables a
person to discharge their liability to criminal conviction) may be issued by authorised
persons (constable, local authority or person designated by a local authority) to
persons over 18 whom they reasonably believe has committed an offence under the
Regulations. The amount of the fixed penalty is £60, reduced to £30 if paid within 14
days. If a person has already received a fixed penalty notice, the amount of the fixed
penalty is £120 doubling on each further repeat offence up to a maximum of £960,
and there will be no discount for repeat offenders paying within 14 days.

6.12

The Secretary of State has designated police officers and local authority officers
under regulation 4 (1) and (2) of the Health Protection (Coronavirus, Business
Closure) (England) Regulations 2020 (“the Business Closure Regulations”) and these
designations will continue for the purposes of the new Regulations.

7.

Policy background
What is being done and why?

7.1

The amendments to the 1984 Act made by the 2008 Act comprehensively modernised
the legal framework for health protection. Part 2A of the 1984 Act, as inserted by the
2008 Act, takes an “all hazards” approach to health protection, where the criterion for
action is based on the potential of an infection or contamination to present significant
harm to humans, rather than on specific infectious diseases.

7.2

On Monday 16 March, the Government advised citizens across the country to begin
working from home where possible, and to minimise social interactions, including by
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not visiting pubs, restaurants, clubs and theatres, with the aim of achieving 75%
reduction in non-household contact. This decision reflected clinical advice that the
spread of infection is likely where people are in close contact for more than 15
minutes.
7.3

Early data, including from Transport for London and Google, on compliance is mixed.
Public polling data showed that social distancing behaviours were increasing, but
slowly. NHS capacity, whilst expected to be manageable across England in the
coming weeks, is already stretched in London where critical care occupancy stands at
79 per cent. Further measures were taken with regulations being made on 21 March
2020, namely the Health Protection (Coronavirus, Business Closure) Regulations
2020.

7.4

It has however been considered necessary to increase compliance with the working at
home and social distancing guidance in order to limit the further spread of the disease.

7.5

The Prime Minister addressed the nation on 23 March 2020 to announce the need for
further restrictions. These new regulations provide a consolidated set of the previous
restrictions and closures and extend them to a longer list of businesses and premises
delivering non-essential services, as well as requiring persons to stay home by
prohibiting people from leaving the place they live except for very limited purposes
(such as shopping for basic necessities, exercise, to seek medical assistance or to
provide care or assistance) and banning public gatherings of more than two people.

7.6

There are two main reasons to introduce these new Regulations. Firstly, that it is
critical for the UK Government to take all reasonable steps to prevent the community
transmission of disease, where possible. Severe acute respiratory coronavirus 2
(SARS-CoV-2) was recently declared by World Health Organisation a Public Health
Emergency of International Concern. It is also essential that the Government retains
public trust in its public health protection measures. This level of trust will be critical
to ensuring that the public continues to engage and comply with interventions
designed to protect individuals and communities if transmission of the virus within the
UK increases in the coming weeks.

7.7

We note that there are other global precedents for these types of powers and actions.
France, Italy and Spain have each recently mandated the closure of non-essential
businesses and other venues, as well as placed limitations on movements and
gatherings, to limit community spread of severe acute respiratory coronavirus 2
(SARS-CoV-2).

8.

European Union (Withdrawal) Act/Withdrawal of the United Kingdom from the
European Union

8.1

This instrument does not relate to withdrawal from the European Union / trigger the
statement requirements under the European Union (Withdrawal) Act.

9.

Consolidation

9.1

Not applicable.

10.

Consultation outcome

10.1

There has been no public consultation in relation to this instrument.
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11.

Guidance

11.1

The Government has published guidance in relation to Covid-19 at
www.gov.uk/coronavirus and this guidance will include information in relation to
closures and restrictions on movements and gatherings under these regulations.

12.

Impact

12.1

An Impact Assessment has not been prepared for this instrument because of the need
to make and lay the instrument urgently to encourage self-isolation and minimise the
risks to public health arising from Covid-19, however, Office of National Statistics
data indicates that these closures will affect 13.1% of the UK’s business units.

13.

Regulating small business

13.1

The legislation applies to activities that are undertaken by small businesses.

14.

Monitoring & review

14.1

The instrument does include a statutory review clause.

14.2

The instrument ceases to have effect at the end of the period of six months beginning
on the day on which it comes into force. Prior to its expiry, the Secretary of State must
review the need for restrictions imposed by these regulations every 21 days. The first
review will be carried out before the expiry of the period of 21 days, with the first
review taking place by 15th April 2020.

15.

Contact

15.1

Michelle Warbis at the Ministry of Housing, Communities and Local Government.
Telephone: 07958611482; Email: michelle.warbis@communities.gov.uk can be
contacted with any queries regarding the instrument.

15.2

Emran Mian, Director General for Decentralisation and Growth at the Ministry of
Housing, Communities and Local Government at the Ministry of Housing,
Communities and Local Government Telephone: 07974 736562; Email:
Emran.Mian@communities.gov.uk can confirm that this Explanatory Memorandum
meets the required standard.

15.3

Matt Hancock MP, Secretary of State for Health at the Department of Health and
Social Care can confirm that this Explanatory Memorandum meets the required
standard.
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Addendum to nineteenth SAGE meeting on Covid-19, 26th March 2020
Held via Zoom
This addendum clarifies the roles of the SAGE attendees listed in the minute. There are
three categories of attendee. Scientific experts provide evidence and advice as part of the
SAGE process. HMG attendees listen to this discussion, to help inform policy work, and are
able to provide the scientific experts with context on the work of government where
appropriate. The secretariat attends in an organisational capacity. The list of attendees is
split into these groups below.
Attendees:
Scientific experts: Patrick Vallance (GCSA), Chris Whitty (CMO), Jonathan Van Tam
(Deputy CMO), Sharon Peacock (PHE), Steve Powis (NHS), Calum Semple (Liverpool),
Angela McLean (CSA MoD), Charlotte Watts (CSA DfID), Andrew Curran (CSA HSE), John
Aston (CSA HO), Alan Penn (CSA MHCLG/UCL), Osama Rahman (CSA DfE), Peter Horby
(Oxford), Graham Medley (LSHTM), Neil Ferguson (Imperial), John Edmunds (LSTHM),
James Rubin (King's College), Brooke Rogers (King's College), Lucy Yardley
(Bristol/Southampton), Ian Diamond (ONS), Andrew Rambaut (Edinburgh), Wendy Barclay
(Imperial).
Observers and Government officials: Indra Joshi (NHSX), Stuart Wainwright (GoS).
Secretariat: [redacted]
Names of junior officials and the secretariat are redacted.
Participants who were Observers and Government Officials were not consistently recorded
therefore this may not be a complete list.

