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IN THE HIGH COURT OF JUSTICE Claim No.: 

QUEEN’S BENCH DIVISION 

THE ADMINISTRATIVE COURT 

IN THE MATTER OF THE HEALTH PROTECTION (CORONAVIRUS, INTERNATIONAL 

TRAVEL) (ENGLAND) REGULATIONS 2020;  

IN THE MATTER OF THE HEALTH PROTECTION (CORONAVIRUS, INTERNATIONAL 

TRAVEL) (ENGLAND) (AMENDMENT) (NO. 10) REGULATIONS 2020; 

AND IN THE MATTER OF THE PUBLIC HEALTH (CONTROL OF DISEASES) ACT 1984; 

B E T W E E N : 

THE QUEEN  

(On the application of (1) AB, (2) CD, (3) EF (a child by AB and CD, his litigation friends) 

and (4) GH (a child by AB and CD, his litigation friends) 

Claimant 

- and –

THE SECRETARY OF STATE FOR TRANSPORT 

First Defendant 

- and –

THE SECRETARY OF STATE FOR HEALTH AND SOCIAL CARE 

Second Defendant 

______________________________________________________________ 

STATEMENT OF FACTS AND GROUNDS AND 

WRITTEN SUBMISSIONS OF THE CLAIMANT 

______________________________________________________________ 

INTRODUCTION AND SUMMARY 

1 The Claimants are United Kingdom citizens resident in England.  The First and Second 

Claimants are married to each other.  The Second Claimant is the mother of the Third 

Claimant and the First Claimant is the father and the Second Claimant the mother of the 

Fourth Claimant who are children of school age educated in England.  The First and 

Second Claimants are in business together as property developers and the First Claimant 

is also a practicing solicitor. 
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2 These Grounds are part of a judicial review bundle.  Page references to that bundle are 

indicated by, for example, #35. 

 

3 The Claimants were staying in the Republic of Croatia and returned to England on 

29.8.2020.  The First Claimant has a 101-year-old grandfather (great-grandfather to the 

Third and Fourth Claimants) whom he visits at least twice a week when in England. 

 

4 On 21.8.2020 the First Defendant (also ‘the Transport Secretary’) made the Health 

Protection (Coronavirus, International Travel) (England) (Amendment) (No. 10) 

Regulations 2020 (‘the Croatia Regulations’), which came into force on 24.8.2020.  The 

effect of the Croatia Regulations was to remove Croatia (and Austria and Trinidad and 

Tobago, which are not material to this claim) from the ‘safe’ countries listed in Schedule 

A1 to the Health Protection (Coronavirus, International Travel) (England) Regulations 

2020 (‘the International Travel Regulations’) and require the Claimants, on their return 

from Croatia, to ‘self-isolate’ in conditions of house arrest imposed by the International 

Travel Regulations.  The International Travel Regulations were made by the Second 

Defendant (also ‘the Health Secretary’) on 2.6.2020, came into force on 8.6.2020 and the 

Secretary of State was required to review them on 27.7.2020 and once in every 28 period 

thereafter, the most recent review having been required to have been determined by 

25.8.2020.1 

 

5 The Claimants seek permission to review judicially and quash the International Travel 

Regulations and, alternatively, the Croatia Regulations (which would be quashed were 

the International Travel Regulations quashed, they being an amendment to the latter).  

Judicial review is sought, in particular, of: (a) the decision to make the International 

Travel Regulations; (b) the decision not to revoke the International Travel Regulations 

made in the most recent review on or before 25.8.2020; (c) the decision to make the 

Croatia Regulations; and (d), if the claim is determined at a hearing after another review 

of the International Travel Regulations, the decision not to revoke them in that review.  

The Claimants also seek general damages for the tort of false imprisonment and, under s 

7 of the Human Rights Act 1998 (‘the HRA’), for unlawful interferences with their right 

to liberty and a private and family life, protected by Articles 5 and 8 of the European 

 
1 The term ‘the Secretary of State’ is used generically where a duty may be exercised by any Secretary of 
State. 
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Convention on Human Rights and Fundamental Freedoms (‘the Convention’), and 

aggravated damages. 

 

6 The Claimants could not comply with the pre-action protocol because the International 

Travel Regulations were made on 2.6.2020 and the time limit for a judicial review of the 

original decision to make those Regulations will expire at the close of business on 

2.9.2020.   

 

7 In addition to bringing proceedings within the primary limitation period of three months, 

the Claimants have acted promptly.  They only became individuals who ‘would be’ a 

‘victim’ of an interference with their fundamental rights protected by the Convention, 

under s 7 of the HRA, on the date the Croatia Regulations were made (21.8.2020), while 

they were abroad.  The First Claimant approached and the Claimants then instructed 

Counsel (directly) on 25.8.2020, one full working day later.  These Grounds are being 

filed only five working days after that instruction.2  Moreover, the International Travel 

Regulations are reviewable every 28 days after 27.7.2020 and impose continuing torts 

and interferences with Convention rights. 

 

8 Previous proceedings were brought by three airline companies (British Airways, Ryanair 

and EasyJet) challenging the lawfulness of the International Travel Regulations (‘the BA 

Claim’).  These proceedings were withdrawn on 3.7.2020, before the amendment of the 

latter permitting exceptions from ‘safe countries’ under Schedule A1, without being 

determined.   

 

9 The Claimants bring this Claim on the following six grounds: 

 

(1) That both Regulations are ultra vires Public Health (Control of Disease) Act 

1984 (“1984 Act”); 

(2) That indiscriminate quarantine of all travellers returning from any one country 

not included in Schedule A1 does not fall within the permitted exception in 

Article 5.1(e) of the Convention; 

(3) That the International Travel Regulations are a disproportionate interference 

with rights under Articles 5 and 8 of the Convention, even if the quarantine is 

permitted by the above exception; 

 
2 Witness statement of the Claimant 
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(4) That the Regulations are irrational and disproportionate in general; 

(5) That the International Travel Regulations are irrational, unreasonable and 

disproportionate in the absence of a policy (fully explained and evidenced) for 

the inclusion or exclusion of a country from Schedule A1; and 

(6) That the removal of Croatia from Schedule A1 of the International Travel 

Regulations was unreasonable and disproportionate. 

 

THE LEGAL FRAMEWORK 

The Public Health (Control of Diseases) Act 1984 

10 The International Travel Regulations were made under 45B of the 1984 Act, which 

provides: 

“(1)  The appropriate Minister may by regulations make provision – 

 For preventing danger to public health from vessels, aircraft, 

trains or other conveyances arriving in any place, 

 … 

(2)   Regulations made under subsection (1) may in particular include 

 provision – 

 … 

 (b)  for the medical examination, detention, isolation or quarantine 

of persons. 

 … 

 (g)  requiring person to provide information or answer questions 

(including information or questions relating to their health).” 

 

11 Section 45T(2) provides that ‘the appropriate Minister” means the Secretary of State, as 

respects England. 

12 Section 45F provides that regulations made under section 45B may “create offences” 

(s.45F(2)(b)). 

 

13 Section 45P provides: 

“(1) A power to make regulations under this Part is exercisable by statutory 

instrument. 

(2)  A power to make regulations under this Part includes a power to make 

different provisions for different cases or different areas.” 

 

14 Section 45Q of the 1984 Act provides that: 

 

“(1) An instrument containing regulations under this Part, except one to which 

section (4) applies, is subject to annulment – 
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(a) in the case of English regulations, in pursuance of a resolution of 

either House of Parliament;” 

 

15 Regulations made under section 45B are not an instrument to which subsection (4) 

applies; and are not subject to a positive resolution of Parliament. Either House may annul 

the regulations (as a whole) if it wishes to do so without requiring an Act of Parliament 

to repeal them. 

 

The International Travel Regulations and the Croatia Regulations 

16 The International Travel Regulations were made on 2.6.2020 and came into force on 

8.6.2020 for a period of twelve months (reg 12(1)). 

 

17 Regulation 3 requires a person arriving in England from outside the common travel area 

(“CTA”) to provide on a “Passenger Locator Form” the passenger information detailed 

in Schedule 1. The CTA is the United Kingdom, the Isle of Man, the Channel Islands and 

the Republic of Ireland.   

 

18 Since the International Travel Regulations were first imposed, they have been amended 

to exclude from its requirements persons entering the UK from a ‘safe’ country listed in 

Schedule A1. 

 

19 Schedule 1 requires a passenger to provide authorities with personal details including 

home address, telephone number, email address, passport number or travel document 

number, details of their journey and the place where they will be self-isolating. 

 

20 Persons breaching reg. 3 or intentionally or recklessly provide false or misleading 

passenger information commit a criminal offence prosecutable by summary conviction 

and a fine unlimited by the regulations: regulation 6(1)(a), (3). 

 

21 Regulation 4 requires travellers to self-isolate. It applies where a person arrives in 

England from outside the CTA, or arrives from the CTA but has been outside that area 

within the preceding 14 days (Regulation 4(1)).  Every person entering the country must 
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self-isolate for 14 days (Regulation 4(7)), other than from members of their household or 

travelling companions (Regulation 4(8)). 

 

22 Regulation 4(9) provides (as amended) that: 

“During the period of their self-isolation, P may not leave, or be outside of, the 

place where P is self-isolating except - 

 

(a) to travel in order to leave England, provided that they do so directly, 

(b) to seek medical assistance where this is required urgently or on the advice of a 

registered medical practitioner services from dentists, opticians, audiologists, 

chiropodists, chiropractors, osteopaths and other medical or health 

practitioners, including services relating to mental health], 

(ba) to access veterinary services where this is required urgently or on the advice 

of a veterinary surgeon,]to fulfil a legal obligation, including attending court 

or satisfying bail conditions, or to participate in legal proceedings, 

(c) to fulfil a legal obligation, including attending court or satisfying bail 

conditions, or to participate in legal proceedings, 

(d) to avoid injury or illness or to escape a risk of harm, 

(e) on compassionate grounds, including to attend a funeral of— 

(i) a member of P’s household, 

(ii) a close family member, or 

(iii) if no-one within paragraph (i) or (ii) are attending, a friend, 

(f) to move to a different place for self-isolation specified in the Passenger Locator 

Form or a form equivalent to a Passenger Locator Form pursuant to an 

enactment in Scotland, Wales or Northern Ireland, or 

(g) in exceptional circumstances such as— 

(i) to obtain basic necessities such as food and medical supplies for those 

in the same household (including any pets or animals in the household) 

where it is not possible to obtain these provisions in any other manner,  

(ii) to access critical public services, including— 

(aa) social services, 

(bb) services provided to victims (such as victims of crime), 

(iii) to move to a different place for self-isolation where it becomes 

impracticable to remain at the address at which they are self-isolating.” 

 

23 Breach of these requirements is a criminal offence (Regulation 6(1)(b)).  Individuals can 

be offered the opportunity to accept a fixed penalty notice for a breach of regulation 4 in 

the amount of £1,000 (regulation 7(1), (5)). 

 

24 The Secretary of State must review the need for the requirements imposed by the 

Regulations at least once every 21 days, with the first review being carried out by 29 June 

2020 (regulation 11). 
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25 The Explanatory Note to the International Travel Regulations states that an impact 

assessment was not produced for the Regulations. 

 

26 The Croatia Regulations remove Croatia, Austria and Trinidad and Tobago from 

Schedule A1.  The Explanatory Note to those Regulations confirms that no impact 

assessment was produced before they were made. 

 

Common law and Convention principles  

27 The lawfulness of both Regulations is subject to judicial review (R v Secretary of State 

for the Environment, Transport and the Regions, ex parte Spath Holme Ltd [2001] 2 AC 

349 (CA) at 362) 

 

28 The court will apply the proportionality principles in Bank Mellat v Her Majesty’s 

Treasury (No 2) [2013] UKSC 39 at [28]-[49] and in particular those set out by Lord 

Sumption at para 20: 

[The effect of precedent] can be sufficiently summarised for present 

purposes by saying that the question depends on an exacting analysis of the 

factual case advanced in defence of the measure, in order to determine  

 

(i) whether its objective is sufficiently important to justify the 

limitation of a fundamental right;  

(ii) whether it is rationally connected to the objective;  

(iii)  whether a less intrusive measure could have been used; and 

(iv) whether, having regard to these matters and to the severity of the 

consequences, a fair balance has been struck between the rights of the 

individual and the interests of the community.  

 

These four requirements are logically separate, but in practice they 

inevitably overlap because the same facts are likely to be relevant to more 

than one of them. 

And the summary of A v Secretary of State for the Home Department [2004] UKHL 56 

in the same judgment by Lord Reed, in which Lord Bingham held  that it was necessary 

to ‘balance the severity of the effects on the rights of the persons detained against the 

importance of the objective.’ 
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29 The intensity of review is considerable where fundamental rights are at stake: Pham v 

Secretary of State for the Home Department [2015] UKSC 19, per Lord Reed at para 113: 

“there are a number of authorities in which a finding of unreasonableness 

was based on a lack of proportionality between ends and means. ... There 

are also authorities which make it clear that reasonableness review, like 

proportionality, involves considerations of weight and balance, with the 

intensity of the scrutiny and the weight to be given to any primary decision-

maker's view depending on the context. The variable intensity of 

reasonableness review has been made particularly clear in authorities, such 

as R v Secretary of State for the Home Department, Ex p Bugdaycay [1987] 

AC 514, R v Secretary of State for the Home Department, Ex p Brind [1991] 

1 AC 696, and R v Ministry of Defence, Ex p Smith [1996] QB 517, 

concerned with the exercise of discretion in contexts where fundamental 

rights are at stake. The rigorous approach which is required in such contexts 

involves elements which have their counterparts in an assessment of 

proportionality, such as that an interference with a fundamental right should 

be justified as pursuing an important public interest, and that there should 

be a searching review of the primary decision-maker's evaluation of the 

evidence.” 

 And per Lord Sumption at para 106:  

There is in reality a sliding scale, in which the cogency of the justification 

required for interfering with a right will be proportionate to its perceived 

importance and the extent of the interference. 3 

 

30 The domestic courts are in a better position to assess local needs and conditions and they 

may apply a stricter standard than the European Court of Human Rights (‘the Strasbourg 

Court’) when considering whether measures are proportionate or whether less restrictive 

means might obtaini the object, an objective question based on the merits, not whether 

the decision maker has considered each less restrictive measure (Belfast City Council v 

Miss Behavin’ Limited [2007] UKHL 19, per Baroness Hale at para 31) 

 

31 In this case, a particular intensity of review must be applied given the impact upon Article 

5 of the Convention (even if the exception in Article 5.1(e) applies, which is denied) and 

that the measures, if disproportionate, unreasonable and/or irrational and therefore 

unlawful, would amount to false imprisonment (R (Jalloh) v Secretary of State for the 

Home Department [2020] UKSC 4, in which it was found that it is unnecessary that 

 
3 See also See R (on the application of Daly) v Secretary of State for the Home Department [2001] UKHL 
26 at [26]–[27], per Lord Steyn; R (on the application of Yogathas) v Secretary of State for the Home 
Department [2002] UKHL 36 at [9], per Lord Bingham of Cornhill; R (on the application of Razgar) v 
Secretary of State for the Home Department [2004] UKHL 27 at [16], per Lord Bingham of Cornhill 
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persons be locked into a place or guarded and requiring a person to remain in one place 

would (unless lawful) constitute a false imprisonment even if he frequently left that place, 

as the claimant did in Jalloh). 

 

32 The Court of Justice of the European Union (‘the CJEU’) held in respect of the 

proportionality of public health measures that: 

 

‘…national rules or practices likely to have a restrictive effect, or having 

such an effect, on imports are compatible with the Treaty only to the extent 

to which they are necessary for the effective protection of health and life of 

humans. A national rule or practice cannot benefit from the derogation 

provided for in art 30 EC if the health and life of humans may be protected 

just as effectively by measures which are less restrictive of intra-

Community trade (see, to that effect, the Deutscher Apothekerverband case4 

(para 104)).’5 

 

33 The Supreme Court found recently that: 

‘…although the courts cannot decide political questions, the fact that a legal 

dispute… arises from a matter of political controversy, has never been 

sufficient reason for the courts to refuse to consider it… almost all important 

decisions made by the executive have a political hue to them. Nevertheless, 

the courts have exercised a supervisory jurisdiction over the decisions of the 

executive for centuries…  

‘…the courts have a duty to give effect to the law, irrespective of the 

minister’s political accountability to Parliament. The fact that the minister 

is politically accountable to Parliament does not mean that he is therefore 

immune from legal accountability to the courts…’6 

 

34 Where there has been even a poor quality assessment the “margin of appreciation 

dwindles to the nugatory in connection with [the court’s] assessment of the evidential 

terrain it purports to cover” (R (FACT) v Secretary of State for DEFRA [2020] EWCA 

Civ 649 at [100]).  In this case, there was no impact assessment of either of the 

Regulations and it follows that the Secretary of State should be afforded no margin of 

appreciation.  

 

 
4 (2003) 81 BMLR 33. 
5 Rosengren and others v Riksåklagaren [2009] All ER (EC) 455, para 43. 
6 R (Miller) v Prime Minister [2019] UKSC 41, paras 31 and 33.That judgment related to the exercise of the 
Royal Prerogative over matters of ‘high policy’ in circumstances traditionally understood to have been non-
justiciable and which did not engage Convention (or any individual) rights.  A statute making encroachments 
on the rights and freedoms of individuals falls more easily and necessarily within the ambit of the Court to 
review and, if necessary, quash. 
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European Union Law 

35 Articles 20 and 21 (EU citizenship and freedom of movement), 45 (freedom of movement 

for workers) 49 (the “Right of Establishment” of business in the EU) and 56 (the freedom 

to provide services) of the Treaty for the Functioning of the European Union (‘the 

TFEU’) and Articles 6 (to Liberty and Security) and 16 (to set up a business) of the EU 

Charter of Fundamental Rights and Freedoms all continue to apply.7  

 

36 The requirements of proportionality under EU law were set out R (Lumsdon) v Legal 

Services Board [2015] UKSC 41, at [37]-[38], [50]-[72], citing Case C-55/94 Gebhard 

[1995] ECR I-4165.  A particularly strict approach applies with regard to public health 

measures. 

 

37 While the Claimants are not ‘victims’ of the Regulations pursuant to Article 1 Protocol 1 

to the Convention (albeit they anticipate suffering financial loss, for which they claim 

compensation) the Secretary of State is required to have regard to the impact of the 

Regulations on businesses in determining proportionality – and, in particular, whether the 

Regulations may be an interference with a person’s right to peaceful enjoyment of 

property under through the depreciation in the goodwill value of its businesses.8 

 

38 Section 3 of the HRA 1998 provides that: “So far as it is possible to do so, primary 

legislation and subordinate legislation must be read and given effect in a way which is 

compatible with the Convention rights.”  It applies whether or not a party invoking that 

provision is a ‘victim’ (R (Rusbridger) v Attorney General [2003] UKHL 38, at [21] per 

Lord Steyn). 

 

39 Thus, the Court must have regard to the serious damage caused to the value of businesses 

and other property caused by the International Travel and Croatia Regulations, both in 

view of the rights under A1P1 and in general, given the duty to balance benefits with 

harms in considering proportionality. 

 

 
7 Both of which apply to the UK until 31.12.2020 under the EU Withdrawal Act 2020, see fn 9 and 10 of the 
BA Grounds. See R (Simonis) v Arts Council England [2020] EWCA Civ 374 at [9]-[11] for the legal 
basis of the application of European Union law until 11pm on 31 December 2020. 
8 The test for whether there has been an interference with A1P1 rights: Breyer Group plc v Department for 
Energy and Climate Change [2015] EWCA Civ 40. 
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THE FACTUAL CONTEXT 

 

Factual developments before the International Travel Regulations were made 

40 The first indication that quarantining travellers may be introduced was given on 10.5.2020 

by the Prime Minister, who stated that: “to prevent re-infection from abroad, I am serving 

notice that it will soon be the time – with transmission significantly lower – to impose 

quarantine on people coming into this country by air.”9 

 

41 On 18 May 2020, the Transport Secretary, in evidence to the House of Commons 

Transport Select Committee, stated that “air bridges” – under which countries with low 

infection rates would be exempted from quarantine requirements – were being discussed 

by ministers and officials. He stated: “it is the case that we should indeed consider further 

improvements, for example things like air bridges enabling people from other areas, other 

countries who have themselves achieved lower levels of coronavirus infection to come to 

the country. 

 

42 The government’s intention was stated in firmer terms by the Home Secretary on 

22.5.2020, who stated that the government intended to introduce 14day quarantine on all 

travellers into the UK.  She claimed that the measures would be necessary ‘to protect… 

hard-won progress and prevent a devastating resurgence in a second wave of the virus.”10 

 

43 The International Travel Regulations were announced to Parliament by the Home 

Secretary on 3.6.2020, the day after they were made.  The Home Secretary explained that: 

 

“The scientific advice has been consistent and clear, and thanks to the collective 

determination and the resolve of the British public we are past the peak, but we are 

now more vulnerable to infections being brought in from abroad. Some have 

suggested that public health measures at the border should have been introduced 

when the virus was at its peak. However, at that time, the scientific advice was clear 

that such measures would have made little difference when domestic transmission 

was widespread. Now, however, the transmission rate in the United Kingdom 

continues to decline, and international travel is likely to resume from its record low. 

Therefore, the scientific advice is that imported cases of the virus pose a more 

 
9 https://www.cityam.com/easyjet-calls-on-government-to-use-quarantine-rules-for-only-a-short-period/; 
#88 
10 https://www.itv.com/goodmorningbritain/articles/international-travellers-entering-the-uk-will-have-to-self-
isolate-for-14, #91 
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significant threat to our national effort and our recovery. Travellers from overseas 

could become a higher proportion of the overall number of infections in the UK, 

and therefore increase the spread of the disease. The Government are therefore 

taking a proportionate and time limited approach to protect the health of the British 

public.”11 

 

44 The Home Secretary went on to make the following further statements to the effect that 

the measures were based on scientific advice that they should be introduced: 

 

“These measures are backed by science and supported by the public, and are 

essential to save lives.” 

 

“Across Government, led by the scientific advice but also by my right hon. Friend 

the Health Secretary, we have had a comprehensive response. Throughout the 

outbreak we have brought in the right measures at the right time, based on scientific 

advice. That dates as far back as January and continued throughout February and 

into March as well.” “We have based this on scientific advice not just within the 

Home Office but across other Government Departments.”  

 

 

45 The Home Secretary emphasised that the International Travel Regulations were “public 

health measures”, stating that “I reiterate that these are public health measures designed 

to protect the British public against imported cases of coronavirus”. 

 

46 Minutes of the Scientific Advisory Group for Emergencies (‘SAGE’), published since 

early July, establish that there was no scientific advice to impose quarantine on 

individuals travelling or returning to the UK before the International Travel Regulations 

were made.12  In particular (but inter alia): 

 

(1) Restrictions on travellers to the UK were not considered on 22nd or 28th January 

2020. 

(2) On 3.2.2020 and 4.2.2020 SAGE considered the impact of travel restrictions on 

delaying the epidemic and advised against imposing them on travellers from 

China. 

 
11 https://hansard.parliament.uk/Commons/2020-06-03/debates/0E489EED-CCDC-4466-A967-
48947B5BDA03/Covid-19UKBorderHealthMeasures, #96 
12 https://www.gov.uk/government/collections/scientific-evidence-supporting-the-government-response-to-
coronavirus-covid-19; The SAGE minutes are not exhibited for reasons of length but are publicly available 
at this site. 
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(3) The widening of the case definition to travellers from Thailand, Japan, Republic 

of Korea, Hong Kong, Taiwan, Singapore, Malaysia or Macau, as well as Hubei 

region of China, was advised on 6.2.2020. 

(4) On 11.2.2020 swabbing and testing of individuals was reported in quarantine 

facilities at Arrow Park and Milton Keynes and the Deputy Chief Medical Officer 

and Public Health England (‘PHE’) were to consider ‘what swabbing and 

subsequent testing of returning travellers has been undertaken globally, and to 

review results, how often swabs need to be taken to be reliable, and which tests 

are being used.’ 

(5) Restrictions on travellers to the UK were not considered on 13.2.2020. 

(6) On 18.2.2020 it was considered that ‘to better understand asymptomatic cases, 

more comprehensive swabbing of returning global travellers during isolation 

would be useful.’ 

(7) Restrictions on travellers to the UK were not considered on 20th or 25th February 

2020. 

(8) SAGE advised against restricting international travel to major events on 

27.2.2020. 

(9) Restrictions on travellers to the UK were not considered on 3rd, 5th and 10th, 13th, 

16th and 18th March 2020. 

(10) On 23.3.2020, SAGE advised that the effect of closing borders would have a 

negligible effect on spread. 

(11) Restrictions on travellers to the UK were not considered on 26th, 29th or 31st March 

or on 2nd, 7th, 9th, 14th, 16th, 21st or  23rd April. 

(12) On 28.4.2020 SAGE considered a paper entitled ‘measures at the border’.13  This 

paper included the following passages: 

How to assess the number of imported cases is not trivial. In the absence of 

direct data on the number of cases coming into the country from abroad, 

analytical approximation of predicted imported cases is likely to be the best 

measure. 

… 

Analysis could focus on countries that are assessed as being particularly 

high risk based on the incidence of COVID-19 cases in their population. 

The numbers of deaths reported in those countries is likely to be a better 

indicator of incidence than confirmed cases, given differences in testing 

 
13 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/89340
4/S0244 Measures at the border.pdf, #133 
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regimes in different countries. Reported numbers of deaths could therefore 

be used to extrapolate the likely incidence in the general population, and in 

conjunction with the predicted passenger numbers, give an estimate of the 

numbers of cases likely to be imported from those countries over the coming 

week. 

 

The paper goes onto consider four ‘options for measures at the border’, being 

screening on arrival, screening prior to arrival, quarantine/self-isolation and 

tracking and tracing.  However, the published paper has redacted the answer to the 

questions ‘[w]hich measure(s) would SAGE recommend as being the most 

effective?’ and ‘[a]re there other measures that should be considered?’  Unless and 

until the un-redacted version of this document is disclosed, there is at least no 

basis for the court concluding that SAGE’s advice was to introduce quarantine. 

 

(13) SAGE’s discussion on 28.4.2020 reached the following conclusions: 

As the number of cases in the UK decreases, the potential proportion of 

imported cases may increase. It is impossible to estimate the number of 

cases which may be imported and their proportion of the total. 

Determining a tolerable level of risk from imported cases requires 

consideration of a number of non-science factors and is a policy question. 

Measures implemented at the border may change the level of risk and these 

will be reviewed 

 

Again, this was emphatically not advice to impose quarantine but establishes that 

the decision was solely a political one made without scientific advice that it would 

be efficacious, let alone the least intrusive efficacious measure; and no 

consideration was given by SAGE (and there is no evidence that it was given by 

the Secretary of State or the government generally) as to whether quarantining 

international travellers would be reasonable or proportionate.  

(14) Restrictions on travellers to the UK were not considered on 30th April or on 1st, 

7th, 12th, 14th, 19th, 21st or 28th May 2020. 

 

47 Thus, there was only one discussion in the government’s principal advisory committee 

about the efficacy of introducing quarantine on travellers to the UK for one and a half 

months and 14 meetings before the Prime Minister indicated that quarantine may be 

imposed (on 10.5.202014) and for over two months and 19 meetings before the 

 
14 https://www.gov.uk/government/speeches/pm-address-to-the-nation-on-coronavirus-10-may-2020, 
#140 
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International Travel Regulations were made.  While quarantine was considered amongst 

other measures in the report considered on 28.4.2020, it was one of a number of measures 

and the government has redacted the passage containing the advice (if any) given by 

SAGE.  In particular, despite publishing all minutes and papers considered by SAGE prior 

to the International Travel Regulations, there is no evidence of any advice that ‘imported 

cases of the virus pose a more significant threat to our national effort and our recovery’, 

which calls into question the accuracy and truthfulness of the assertion by the Home 

Secretary that she had been informed by ‘scientific advice’ that it did (statement on 

3.6.202015).   

 

Failure of scientific advisers to back the quarantine policy 

48 In addition to the absence of any evidence from the SAGE minutes and papers of any 

positive advice in favour of quarantining international travellers, most of which were 

published after the International Travel Regulations were made, the government’s 

scientific advisers, before and shortly after the Regulations were made, expressly failed 

to support the policy or indicated that they do not agree with it. 

 

49 On 10 April 2020, the Deputy Chief Medical Officer stated that: 

 

“our scientists have been very clear from the outset that [closing borders] would 

not work as a measure to prevent the ingress of coronavirus into the UK. 

Coronavirus is now in the UK and transmitting very widely ... we won’t go from a 

position of widespread community transmission amongst our own people to a 

position of zero transmission amongst our own people, which of course was the 

case back in December, 2019. We will likely go back to low levels of transmission 

and the virus will continue to be here in and around us in our communities I suspect 

for a very long time even if we can keep the levels right down.”16 

 

50 On 5.5.2020, five days before the Prime Minister announced the likelihood of introducing 

quarantine, a government spokesman had said that the “scientific advice showed that 

placing restrictions at the border would not have had a significant impact on the spread 

of the virus in the UK.”17 

 
15 https://hansard.parliament.uk/Commons/2020-06-03/debates/0E489EED-CCDC-4466-A967-
48947B5BDA03/Covid-19UKBorderHealthMeasures, #157 
16 https://www.rev.com/blog/transcripts/united-kingdom-coronavirus-press-conference-transcript-april-10, 
#147 
17 https://www.telegraph.co.uk/news/2020/05/05/least-20000-people-infected-coronavirus-arrived-uk-
lockdown/, #194 
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51 On Wednesday 3 June, Sir Patrick Vallance, the Government’s Chief Scientific Adviser, 

confirmed that SAGE scientists had not been asked to provide advice on the government’s 

14-day quarantine policy. He warned that the measures would be effective only in 

restricting travel from countries with high rates of infection when cases in Britain were 

low. He said that the measure was a political decision:27 

“They make the policy and they make the timing decisions. The advice that the 

experts from SAGE gave is that the measures at the border are most effective when 

the incidence is very low in this country and when applied to countries which have 

higher incidence.”18 

 

52 Professor Robert Dingwall, a member of SAGE, made similar comments during an 

interview on BBC Radio 4's Today programme on 4 June 2020: 

 

“We are not seeing any new clusters that are taking off from people who have been 

travelling from abroad so I think we would really need to get the level in this 

country significantly further down before quarantine started to become a useful 

measure.” 

“That I think, even then, we would have to see something that is targeted on 

countries with a significantly higher level of community transmission than 

ourselves - and there aren't too many of those around, I'm afraid.”19 

 

Factual developments since the International Travel Regulations were made 

53 After the International Travel Regulations were made, quarantining travellers to the UK 

was considered on a limited number of occasions.  In particular: 

 

(1) It was not considered on 4.6.2020, two days after the Regulations were made and 

two days before they were due to come into force; or on 11.6.2020. 

(2) On 18.6.2020 SAGE agreed that double testing of travellers ‘could enable 

quarantining terms of less than 14 days’.  SAGE published this paper on 

14.8.2020.20  This was the first mention of the restrictions and concerned the 

efficacy of measures (double testing) that fell short of a blanket quarantine of all 

travellers to the UK.  However, it did not consider whether a blanket quarantine 

 
 
18 https://www.thetimes.co.uk/article/coronavirus-scientists-hit-out-at-plans-for-quarantine-02x9s2vhh, 
#195 
19 https://www.britishaviationgroup.co.uk/news/coronavirus-latest-news-sage-professor-suggests-
quarantine-won-t-work/, #201 
20https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/9093
82/s0544-phe-double-testing-travellers-170620-sage-42.pdf, #206 
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(or even a quarantine of particular countries) would either: (a) make a more than 

marginal difference to the total number of infected cases; (b) make a more than 

marginal difference to the total number of deaths with the virus (this being on a 

steadily and continuing downward trajectory up to and after 18.6.2020); or (c) 

even if in part effective, would be reasonable, rational and proportionate, 

measured against the harms caused by the restrictions. 

(3) Restrictions on travellers to the UK were not considered on 23rd or 25th June or on 

2nd or 9th July. 

No minutes have been published for meetings of SAGE after 9.7.2020.  However, the 

consensus statements for subsequent meetings and papers published considered within 

them show the following: 

(4) There does not appear to have been any consideration of restrictions on travellers 

to the UK at SAGE meetings on 16th, 23rd or 30th July or on 6th August. 

 

54 The limited discussions about whether the International Travel Regulations were 

efficacious, the least intrusive measure and/or rational or proportionate is notable.  The 

Secretary of State is under a statutory duty to review and has a duty in common law, EU 

law and under the HRA to remove restrictions that are irrational and/or disproportionate.  

There is no evidence that he has obtained sufficient evidence to allow him to conclude 

that the Regulations remain proportionate or rational. 

 

55 Subsequent to the BA Claim being brought, the Transport Secretary announced on 

29.6.2020 that the government would “shortly begin to ease the health measures at the 

UK border, allowing passengers to be exempted from self-isolation requirements in 

certain circumstances on arrival in the UK. This will apply to international rail, maritime, 

and aviation”. 21 

 

56 On 3 July, the Department for Transport published a list of those countries and territories 

deemed exempt from International Travel Regulations in England; it comprised 59 

countries.22 

 

 
21 https://hansard.parliament.uk/Commons/2020-06-29/debates/20062923000013/UKBordersSelf-
IsolationExemptions, #213 
22 https://www.gov.uk/guidance/coronavirus-covid-19-travel-corridors, #215 
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57 In a written ministerial statement on 6 July, the Transport Secretary explained the process 

informing the introduction of travel corridors: 

 

The Joint Biosecurity Centre [‘the JBC’], in close consultation with Public Health 

England and the Chief Medical Officer, has developed an approach to assessing the 

public health risk associated with inbound travel from specific countries and 

territories. The categorisation has been informed by an estimate of the proportion 

of the population that is currently infectious in each country, virus incidence rates, 

trends in incidence and deaths, transmission status and international epidemic 

intelligence as well as information on a country’s testing capacity and an 

assessment of the quality of the data available. Data has been used from official 

sources in each country and modelling by the London School of Hygiene and 

Tropical Medicine, as well as from Public Health England and the National Travel 

Health Network and Centre. Other data sources may be used in the future. 

 

This categorisation has informed the Government’s decisions about relaxation of 

border measures and has allowed us to establish travel corridors through which 

passengers arriving in England from certain countries and territories will be 

exempted from the requirement to self-isolate.23  

 

58 The Explanatory Note to the Croatia Regulations also states that the decision to remove 

Croatia from Schedule A1 of the International Travel Regulations was on the advice of 

the JBC.  It provides no other explanation for that decision or (in consequence) the making 

of the Regulation. 

 

59 No evidence from the JBC (which sits within the NHS Test and Trace Service in the 

Department of Health and Social Care) has been published; and it is unclear whether it 

relates to SAGE, which was not mentioned in the Transport Minister’s statement.  

Moreover, while the JBC is said to consider the risk of travel from countries and 

territories, there has been no suggestion that it advised the government about the efficacy 

of imposing quarantine restrictions on travellers from other countries as a means of 

reducing community infection; and it is unlikely that a specialist committee of that sort 

would be able to provide advice about the wider effect of quarantine measures on society, 

the economy or other considerations that should have been taken into account in 

determining the reasonableness and proportionality of the policy.  

 

 
23 https://www.parliament.uk/business/publications/written-questions-answers-statements/written-
statement/Commons/2020-07-06/HCWS338/, #223 
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60 Analysis by the Daily Telegraph found that 100 countries not included on the DfT 

exemptions list had lower rates of cases of SARS-CoV-2 than some countries that were 

on the list. The newspaper considered Luxembourg, listed in Schedule A1 despite having 

a higher infection rate than Portugal, which was not at the date of publication of the report 

(it has since been added to Schedule A1). The Telegraph observed that Thailand, with a 

reported infection rate of 0.02 cases per 100,000 population is not exempt from quarantine 

measures.24   

 

61 The Government has failed to publish any policy or guidance about the basis on which it 

will consider adding or removing countries to or from Schedule A1.  However, in an 

interview on the Radio 4 ‘Today’ programme on 14.8.2020, the Transport Secretary 

suggested that it was applying a ‘threshold’ of ‘about 20 cases per 100,000, but measured 

on a seven-day rolling average’.25 

 

62 It will be noted that SAGE advised (in the paper considered on 28.4.2020) that rates of 

deaths was a much more accurate means of measuring the prevalence of SARS-CoV-2 

(see para 43 (12) above).  This is logical given widely differing means of categorising 

cases and the unreliability of PCR positive results.  In particular but inter alia: 

 

(1) Positive polymerase chain reaction (‘PCR’) tests can find positive test results for 

individuals who have not been infectious for up to ten weeks;26  

(2) Some countries, including Spain,27 include not only positive PCR and other tests 

(supposedly showing those infectious, although in fact including many who are not) 

but positive tests for antibodies – which include any individual who has been 

infected with the virus in the past and developed an antibody reaction; 

(3) The number of ‘cases’ bears a strong relationship with the number of tests; and 

 
24 https://www.telegraph.co.uk/news/2020/07/07/100-red-listed-countries-have-lower-covid-rates-
destinations/, #225 
25 ‘Travellers from France added to UK quarantine list’, (https://www.ft.com/content/c01b59c3-9d6a-492f-
9937-560fd4c7b7f9) Financial Times, 14.8.2020, #227 
26 ‘SARS-CoV-2, SARS-CoV-1 and MERS-CoV viral load dynamics, duration of viral shedding and 
infectiousness: a living systematic review and meta-analysis’ by Cevik, Tate, Lloyd, Maraolo, Shafers and 
Ho (https://www.medrxiv.org/content/10.1101/2020.07.25.20162107v2) (29.7.2020).  ‘No study to date has 
detected live virus beyond day nine of illness’ and yet ‘Maximum duration of SARS-CoV-2 RNA shedding 
reported in URT, LRT, stool and serum’, which can lead to positive test results, was found after ‘83, 59, 35 
and 60 days’ of illness (so up to 74 days after the last day of possible infectiousness), #235 
27 https://english.elpais.com/spanish news/2020-08-03/spain-reports-nearly-1000-new-daily-covid-19-
cases.html, #266 
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(4) The number of cases is also likely to be connected to the testing policy in an 

individual country: one that concentrates tests on symptomatic people or in areas 

of suspected high transmission is likely to have a higher percentage of positive tests.  

 

The extent of SARS-Cov-2 in the UK 

63 The decline of the virus in England is particularly evident from the below chart showing 

deaths in hospitals (and it is notable that this includes anyone dying in English hospitals 

with a previous positive test for SARS-CoV-2, many of whom may not have contracted 

Covid-19 or whose death may have been caused by other factors: 

 

 
 

 

64 Below is a chart showing deaths from hospitals in England in August.28 

 

 

 

 

 
28 https://www.england.nhs.uk/statistics/statistical-work-areas/covid-19-daily-deaths/; deaths recorded 
from 22.8.2020 are subject to change.  Page linking up to date statistics is at #269 
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travel to Croatia, it states that the decision to quarantine travellers from that country (and 

so make the Croatia Regulations) was ‘based on the current assessment of COVID-19 

risks.’32  A ministerial spokesman was reported as saying that ‘the government has made 

consistently clear it will take decisive action if necessary to contain the virus, which 

includes removing countries from the travel corridors list rapidly, if the public health risk 

of people returning from a particular country without self-isolating becomes too high.’33 

 

70 The current statistics for Croatia and Austria (also removed from Schedule A1 to by the 

Croatia Regulations34) compared to the UK are as follows: 

 

(1) Austria has a population of 8.859 million.35  Its ‘active’ coronavirus cases are 

reported as 3,155.  Its cases per 100,000 are 35.6.  It has had 8 deaths associated 

with SARS-CoV-2 between 15.8.2020 and 26.8.2020, an average of 0.67 per day 

or around 0.075 per million). 36 

(2) Croatia has a population of 4.101 million.37  It has 2,351 ‘active’ cases.  Its cases 

per 100,000 are 57.3.  Its death rate has not gone above 2 since 3.8.2020 and it has 

had 11 deaths between 15.8.2020 and 26.8.2020, an average of 0.96 per day or 0.23 

per million. 

(3) The UK has a population of 67.942 million.  It does not appear to publish the 

number of active cases.  It has had 105 deaths between 15.8.2020 and 26.8.2020,38 

an average of 8.75 per day or 0.13 per million).  This death rate is notably higher 

than that of Austria. 

 

71 While the death rate for Croatia is currently higher than that of the United Kingdom, it 

remains extremely low by comparison with its death rates at earlier stages in the countries’ 

respective epidemics, as is shown in the below graph: 

 
32 https://www.gov.uk/foreign-travel-advice/croatia, #289 
33 https://news.sky.com/story/coronavirus-croatia-placed-on-uks-quarantine-list-portugal-now-in-the-clear-
12053230, #295 
34 As was Trinidad and Tobago but it is not a useful comparator being a much smaller country outside 
Europe with a much lower level of development and at a much earlier stage in its epidemic trajectory. 
35 https://www.worldometers.info/world-population/austria-population/, #305 
36 https://www.worldometers.info/coronavirus/country/austria/, #311 
37 https://www.worldometers.info/world-population/croatia-population/, #319 
38 https://www.worldometers.info/coronavirus/country/uk/,  
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72 Another means of demonstrating where respective countries are in their epidemic 

trajectory is shown below39 

 

Effect of the factual evidence on the court’s assessment of the claim 

73 Consequently, SAGE has only once considered the effectiveness of quarantining 

travellers to the UK between 23.3.2020 (when it was considered very briefly) and the date 

 
39 https://ourworldindata.org/coronavirus/country/united-kingdom?country=GBR~HRV~AUT~TTO~GRC; 
#332 (some of the charts were not able to be downloaded but they are all available on the above link) 
this time including Trinidad and Tobago.  It is not possible to include a full copy of this webpage in the 
bundle but all other charts are accessible through the above link. 
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on which the International Travel Regulations were made on 2.6.2020.  Its only 

consideration since (on 18.6.2020) did not concern the efficacy of the measure but only 

the extent to which testing could reduce the period of the quarantining.  Moreover, that 

paper did not consider the extent to which quarantining only those positively tested (once) 

or temperature checked at airports might reduce onward transmission of the virus instead 

of a blanket quarantine of all passengers from any country not on Schedule A1 of the 

International Travel Regulations. 

 

74 Not only has SAGE only once considered the effectiveness of quarantining travellers on 

the transmission of the virus, it has never considered or advised upon whether such a 

measure is reasonable, rational or proportionate against the harms caused by the 

Regulations.   

 

75 This is thus a paradigm case in which the Secretaries of State should be permitted no 

margin of discretion (FACT, supra).  Not only was there no impact assessment before 

either of these Regulations were made, both Defendants have acted without any scientific 

advice. In these circumstances, the Court should determine for itself whether both sets of 

Regulations were reasonable, rational and proportionate; and (insofar as proportionality 

is at issue if, contrary to my submissions, the Regulations come within the exception in 

A5.1(e)) whether they are proportionate interferences with my A5 and A8 Convention 

rights. 

 

Harms caused by the Regulations 

76 While the Claimants bring this claim as an individual victim under the HRA, the Court 

must have regard to the cumulative effect of breaches of fundamental rights on large 

numbers of individuals and businesses. 

 

77 Although the deprivation of liberty has become a feature of the government’s restrictions 

imposed in response to the virus, it is not and cannot be treated as anything other than a 

serious breach of one of the most fundamental rights: one that cannot be breached save in 

limited and defined circumstances (as set out below).  That thousands of individuals could 

be (and now have been) subject to the arbitrary deprivation of this cardinal right calls for 

the most stringent evidence that it is the least intrusive means of preventing serious harm. 
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78 In its submissions in the BA Claim, those claimants set out serious harms to businesses 

caused by the quarantine.  While some of those have since been ameliorated by the 

addition of ‘safe countries’ through Schedule A1, the steady removal of many of the most 

popular holiday destinations (including Croatia) will have a severe effect on the travel 

industry. 

 

79 The harms caused by the International Travel Regulations include but are not limited to: 

(a) the house imprisonment of any non-exempt traveller for two weeks; (b) the inability 

of those persons to interact with their family and friends (other than within their 

household) for that period, including in particular sick and elderly relations; (c) the effect 

on the UK economy generally through the reduction in overseas visitors and the forced 

economic activity of those large numbers of individuals returning; and in particular the 

effect on large number of businesses dependent upon travel, including but not limited to 

airlines, ancillary businesses connected to them, travel agents, providers of ancillary 

services at airports and many more;40 and (d) the effect on the economies of other 

countries, including close neighbours, friends and allies (such as Croatia, whose economy 

is around 20 % dependent on tourism41), which it is submitted is a relevant consideration 

when considering the imposition of restrictions as far reaching as these.   

 

80 Even if any one of the above might not in itself be sufficient to weigh against the 

imposition of quarantine, collectively they are not. 

 

GROUNDS 

 

Ground One: both Regulations are ultra vires the 1984 Act  

81 Section 45B of the 1984 Act provides that regulations may only be made where necessary 

“[f]or preventing danger to public health from vessels, aircraft, trains or other 

conveyances arriving in any place”.  This criterion is not met where the only medical 

basis for the Quarantine Regulations is the quoted advice from the Chief Medical Officer 

 
40 See for example this OECD report from 2.6.2020 https://www.oecd.org/coronavirus/policy-
responses/tourism-policy-responses-to-the-coronavirus-covid-19-6466aa20/ (#387) this BBC report from 
11.8.2020 https://www.bbc.co.uk/news/business-53726271 (#475) on the effect of the IT Regulations on 
businesses and jobs; and this McKinsey report of 27.8.2020 on ‘Covid-19: Implications for Business’ 
https://www.mckinsey.com/business-functions/risk/our-insights/covid-19-implications-for-business (#477)  
Much other evidence exists in the public domain. 
41 https://ec.europa.eu/info/sites/info/files/economy-finance/eb036 en.pdf  
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(cited below) which does not establish a danger to public health from all vessels, aircraft, 

trains or other conveyances arriving in the UK. 

 

82 No justification has been advanced for the indiscriminate nature of the original 

International Travel Regulations; the indiscriminate application of quarantine to all 

travellers from countries not on Schedule A1 since the Regulations were amended to add 

that Schedule; and no policy has been advanced for the inclusion or exclusion of countries 

from Schedule A1.  This is particularly egregious given the severe impact on fundamental 

rights and on many sectors of a UK economy immensely damaged by the government’s 

lockdown restrictions. 

 

83 The government’s stated objective is to prevent “travellers from overseas [becoming] a 

higher proportion of the overall number of infections in the UK” because transmission of 

the virus in the UK is now past its peak.”  No evidence has been advanced to suggest that 

the small numbers of returning travellers (relative to the UK population) coming from 

countries which are almost all far below their epidemic peak (even if with somewhat 

higher levels of infection than within the UK) would make a more than trifling difference 

to the level of infection in the UK; or, in particular, to the risk of increasing deaths within 

the UK.  In this respect, the Court is asked to take judicial notice of the fact that the steady 

decrease in ‘lockdown’ restrictions (imposed by the Health Protection (Coronavirus, 

Restrictions) (England) Regulations 2020, ‘the Restriction Regulations’) and steady 

increase in social interaction since April has done nothing to stall the relentless decline in 

deaths recorded of patients with (but not necessarily from) SARS-CoV-2. 

 

84 Moreover, the reference to “travellers from overseas” suggests that the concern is with 

overseas residents, but the International Travel Regulations apply equally to persons 

returning to the UK from holidays and business trips abroad. 

 

85 The Claimants rely, firstly, on the above evidence of the absence of any advice from 

SAGE to impose quarantine on travellers entering the UK from abroad. 

 

86 Additionally, the Government’s own advisers have refused to endorse the need for the 

quarantine.  The Government’s March 2020 guidance, that took a country-specific 

approach to advising self-isolation – not backed by criminal sanction – at the height of 
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the pandemic, stated expressly that it was based upon recommendations of the Chief 

Medical Officer: 

 

“This guidance is based on the recommendations of the UK Chief Medical 

Officers.”42 

 

87 In contrast, the Government’s Chief Scientific Adviser, as well as Professor Dingwall 

who sits on SAGE, have both stated publicly that International Travel Regulations are not 

based on the advice of SAGE (see paragraphs 45 to 49 above) and will be effective only 

if restricted to countries with higher transmission rates than the United Kingdom. 

 

88 The Secretary of State is understood to have stated, in a pre-action protocol response letter 

to the BA Claim of 9 June 2020, that the decision to implement the International Travel 

Regulations “was informed by” advice given by the Chief Medical Officer. That advice 

was stated to be as follows: 

 

“That advice was that imported cases matter most when the UK has a low level of 

infection and as the UK moves to a situation where local incidence and prevalence 

is much lower, imported cases could become a higher proportion of the overall 

number of infections”. 

 

89 That advice does not support: (a) the blanket quarantine imposed initially; (b) restrictions 

or advice for every traveller to self-isolate for 14 days or at all; (c) whether any policy of 

self-isolation should be introduced as restrictions rather than advice (as it was at the height 

of the pandemic).  Moreover, (d) it does not suggest that there has been any consideration 

or is any scientific evidence about whether the quarantine of travellers from countries that 

have higher incidence of infections would have a more than negligible impact on 

infections in the UK or, importantly, how much higher death or (less satisfactorily, given 

the advice by SAGE) ‘case’ rates would have to be for there to be such an impact.  Finally, 

(e) the above advice does not begin to suggest that the CMO or any scientific or other 

adviser or civil servant had considered whether the policy would be rational or 

proportionate, with regard not merely to its effectiveness in reducing infections but to the 

harms it will cause. 

 

 
42 https://www.gmmh.nhs.uk/download.cfm?doc=docm93jijm4n6854.pdf&ver=9389, #613 
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90 In the premises, the International Travel and Croatia Regulations are ultra vires the 1984 

Act. 

 

Ground Two: Indiscriminate quarantine is not permitted by Article 5 of the Convention 

 

Introduction 

91 The right to liberty is subject to defined and limited exceptions that include only one that 

could be material, under Article 5(1)(e), that “the lawful detention of persons for the 

prevention of the spreading of infectious diseases…”.  If Article 5 is engaged, the 

International Travel Regulations can only be lawful if the exception applies.  I contend 

that: (a) that Convention right is engaged; and (b) the exception is not.  If that is so, all 

restrictions depriving individuals of their liberty through requiring the Claimants to 

remain in their residence during enforced quarantine without a reasonable excuse are an 

impermissible interference with Convention rights and unlawful. 

 

92 As Lord Bingham has said: 

In urging the fundamental importance of the right to personal freedom… the 

appellants were able to draw on the long libertarian tradition of English law, 

dating back to chapter 39 of Magna Carta 1215, given effect in the ancient remedy 

of habeas corpus, declared in the Petition of Right 1628, upheld in a series of 

landmark decisions down the centuries and embodied in the substance and 

procedure of the law to our own day. Recent statements, not in themselves 

remarkable, may be found in In re S-C (Mental Patient: Habeas Corpus) [1996] QB 

599, 603 and In re Wasfi Suleman Mahmod [1995] Imm A R 311, 314. In its 

treatment of article 5 of the European Convention, the European Court also has 

recognised the prime importance of personal freedom. In Kurt v Turkey (1998) 27 

EHRR 373, para 122, it referred to "the fundamental importance of the guarantees 

contained in Article 5 for securing the right of individuals in a democracy to be 

free from arbitrary detention at the hands of the authorities" and to the need to 

interpret narrowly any exception to "a most basic guarantee of individual 

freedom". In Garcia Alva v Germany (2001) 37 EHRR 335, para 39, it referred to 

"the dramatic impact of deprivation of liberty on the fundamental rights of the 

person concerned"… 

(R (A) v Secretary of State for the Home Department, supra, para 36) 

 

Article 5 is engaged: 

 

93 On their return to England, the Claimants were required to submit to quarantine imposed 

under both Regulations.  They are thus ‘victims’ of that future interference under s 7 of the 

HRA. 
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94 In a series of decisions, the Strasbourg Court has found that whether the state has deprived 

a person of liberty is dependent on the type, duration, effects and manner of implementation 

of the measure in question; and deprivation can be distinguished from restriction by degree 

and intensity not just nature or substance.  The deprivation of liberty need not be the 

detention of a person in in prison or strict arrest (Guzzardi v Italy (1980) 3 EHRR 333 at 

[95]; De Tommaso v Italy (2017) 65 EHRR 19; SSHD v JJ [2008] 1 AC 385; SSHD v 

AP [2010] UKSC 24). 

 

95 In De Tomasso, the Strasbourg Court found that:  

 

“[81] …the requirement to take account of the ‘type’ and ‘manner of 

implementation’ of the measure in question … enables [the Court] to have regard 

to the specific context and circumstances surrounding types of restriction other 

than the paradigm of confinement in a cell.  Indeed, the context in which the 

measure is taken is an important factor, since situations commonly occur in a 

modern society where the public may be called on to endure restrictions on freedom 

of movement or liberty in the interests of the common good…”.  

 

 

96 A consideration is whether the control by the State inhibits the extent to which a person 

can “have a social life and maintain relations with the outside world” (De Tommaso at 

para 49).  Control orders, which restricted terrorist suspects to curfew of more than 18 hours 

a day were found to amount to the deprivation of liberty, particularly given the effect of 

social isolation (SSHD v AP at [2-4]; SSHD v GG [2016] EWHC 1193 (Admin) at [36]). 

The conditions under which those subjected to control orders may leave their residences 

was limited to ‘exceptional’ circumstances; and the orders were monitored and enforced 

by electronic tags and the criminal law.   

 

97 While the Strasbourg Court has found that ‘the Convention is a living instrument which 

must be interpreted in the light of present-day conditions and of the ideas prevailing in 

democratic States today’ it has added that ‘this does not, however, mean that to respond to 

present-day needs, conditions, views or standards the Court… can whittle down an existing 

right or create a new “exception” or “justification” which is not expressly recognised in the 

Convention (see, for example, Engel and Others, § 57, and Ciulla v. Italy, 22 February 

1989, § 41) (Austin v United Kingdom [2012] ECHR 39692/09, para 53). 
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98 The Strasbourg Court has found that home curfews or house arrest are a deprivation of 

liberty despite the fact that ‘the authorities responsible for monitoring compliance with it 

were far away, which allowed him to breach it with impunity’ (Pekov v Bulgaria [2006] 

ECHR 50358/99, para 73) or that the claimant had escaped on several occasions and had 

actually spent much less time in custody (Enhorn v Sweden [2005] ECHR 56529/00 at 

paras 32 in fine, 33, 47 and 55).  See also the analysis of the House of Lords and the 

Supreme Court in Secretary of State for the Home Department v JJ ([2007] UKHL 45) and 

Secretary of State for the Home Department v AP ([2010] UKSC 24) 

 

99 In the premises, the restrictions are sufficiently proscribed and subject to a sufficient level 

of enforcement by the criminal law and by the lawful use of force as to amount to a 

deprivation of liberty that interferes with the rights of every person under Article 5. 

 

 

 

The qualification in Article 5.1(e) does not allow indiscriminate quarantine by country 

 

100 In Enhorn v Sweden (supra) the Strasbourg Court considered the extent of this limitation: 

 

41. The Court has only to a very limited extent decided cases where a person has 

been detained “for the prevention of the spreading of infectious diseases”. It is 

therefore called upon to establish which criteria are relevant when assessing 

whether such a detention is in compliance with the principle of proportionality and 

the requirement that any detention must be free from arbitrariness. 

 

42. By way of comparison, for the purposes of Article 5 § 1 (e), an individual cannot 

be deprived of his liberty as being of “unsound mind” unless the following three 

minimum conditions are satisfied: firstly, he must reliably be shown to be of 

unsound mind; secondly, the mental disorder must be of a kind or degree 

warranting compulsory confinement; and thirdly, the validity of continued 

confinement depends upon the persistence of such a disorder (see Winterwerp v. 

the Netherlands, judgment of 24 October 1979, Series A no. 33, pp. 17-18, § 39; 

Johnson v. the United Kingdom, judgment of 24 October 1997, Reports 1997-VII, 

p. 2409, § 60; and, more recently, Varbanov, cited above, § 45). Furthermore, there 

must be some relationship between the ground of permitted deprivation of liberty 

relied on and the place and conditions of detention. In principle, the “detention” 

of a person as a mental health patient will only be “lawful” for the purposes of sub-

paragraph (e) of paragraph 1 if effected in a hospital, clinic or other appropriate 

institution (see Ashingdane v. the United Kingdom, judgment of 28 May 1985, 

Series A no. 93, p. 21, § 44).   

 

Also by way of comparison, for the purposes of Article 5 § 1 (e), an individual 

cannot be deprived of his liberty for being an “alcoholic” (within the autonomous 

meaning of the Convention as set out in Witold Litwa v. Poland, cited above, §§ 

67



 
 

31 
 

57-63) unless other, less severe measures have been considered and found to be 

insufficient to safeguard the individual or public interest which might require that 

the person concerned be detained. That means that it does not suffice that the 

deprivation of liberty is executed in conformity with national law; it must also be 

necessary in the circumstances (see, for example, Witold Litwa, cited above, § 78, 

and Hilda Hafsteinsdóttir, cited above, § 51). 

 

“[43]… Article 5.1 (e) of the Convention refers to several categories of individuals, 

namely persons spreading infectious diseases, persons of unsound mind, 

alcoholics, drug addicts and vagrants. There is a link between all those persons in 

that they may be deprived of their liberty either in order to be given medical 

treatment or because of considerations dictated by social policy, or on both medical 

and social grounds. It is therefore legitimate to conclude from this context that a 

predominant reason why the Convention allows the persons mentioned in 

paragraph 1 (e) of Article 5 to be deprived of their liberty is not only that they are 

a danger to public safety but also that their own interests may necessitate their 

detention…” 

 

44. Taking the above principles into account, the Court finds that the essential 

criteria when assessing the “lawfulness” of the detention of a person “for the 

prevention of the spreading of infectious diseases” are whether the spreading of 

the infectious disease is dangerous to public health or safety, and whether detention 

of the person infected is the last resort in order to prevent the spreading of the 

disease, because less severe measures have been considered and found to be 

insufficient to safeguard the public interest. When these criteria are no longer 

fulfilled, the basis for the deprivation of liberty ceases to exist. 

(Emphasis added) 

 

101 The Strasbourg Court has since reaffirmed that Article 5.1(e) permits the detention only of 

infectious persons spreading infectious diseases not, more widely, to any person for 

the purpose of preventing the spreading of infectious diseases: James v United Kingdom 

[2012] ECHR 25119/09, at para 195).43   

 

102 That the limitation should be tightly construed is supported by the analysis of Dr Alan 

Greene, which the Claimants adopt: 

 

… If Article 5.1(e) permits the detention of healthy people to prevent the spread of 

infectious disease, this will be the only class of deprivation authorised by Article 5 

that is not based on the specific category of a person or their prior conduct. Even 

within Article 5.1(e), there are specific person classifications—persons of unsound 

mind, alcoholics, drug addicts or vagrants— outside of the ground of ‘to prevent 

the spread of infectious diseases’. This is not a mere technical consideration; it 

constitutes a fundamental dispute as to the scope of state power permissible under 

Article 5.1(e): a restrictive, narrow understanding of Article 5.1(e) limited only to 

 
43 The Strasbourg Court has considered other cases where quarantine has been imposed but where a claim 
is brought on a basis other than under Article 5, including claims of disproportionate breaches of Article 8 
rights: Kuimov v Russia [2009] ECHR 18  
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infected persons or persons who may be infected (with necessary safeguards 

regarding the burden of proof required to fall under this category); or an infinitely 

more expansive conception of Article 5.1(e) authorising the deprivation of liberty 

of everybody within a state’s jurisdiction and with no burden of proof whatsoever 

required. 

 

This is important as there are fundamental safeguards in place with regards to 

assessing whether a person has committed, or that there is reasonable suspicion that 

they have committed a certain conduct; or that they fall within a certain class of 

persons. If the ECtHR were to agree that Article 5.1(e) permits the deprivation of 

liberty of healthy persons, this lack of a person-specific limitation needs to be 

factored into account when assessing whether the measures enacted constitute a 

restriction or deprivation of liberty. In this regard, the lack of a person-specific 

limitation to Article 5.1(e) is potentially similar to cases such as Gillan and Quinton 

v UK44 and Beghal v UK45  where powers of detention or restriction of movement 

had been conferred without a requirement of ‘reasonable suspicion’. While the 

Court side-stepped the Article 5 question in each of these cases to focus on Article 

8 and the right to privacy, the principle remains that the burden of proof question 

must feed into assessment of whether the measures enacted constitute restriction or 

deprivation of liberty. Furthermore, this side-stepping of Article 5 issues by the 

ECtHR does not bode well for any future cases where it will be called upon to 

review powers enacted in response to the pandemic.46 

 

103 Article 18 of the Convention provides that the permitted restrictions to the rights and 

freedoms guaranteed may not be applied for any purpose other than those for which they 

have been prescribed; and this was emphasised by the Strasbourg Court in Kurt v Turkey 

([2007] ECHR 12101/03), where it emphasised ‘the need to interpret narrowly any 

exception [was] "a most basic guarantee of individual freedom"…’.   

 

104 This construction (to include potentially infected persons but not others) is supported by 

the qualification on the powers elsewhere in Part IIA of the 1984 Act, where (in addition 

to under s 45B) quarantine is specifically permitted.  Section 45G(2)(d) does permit a 

person ‘P’ to be ‘kept in isolation or quarantine’ but only where a JP is satisfied that P 

(inter alia) may be infected and there is a risk that P may infect others.  (Regulations 

imposing special restrictions under s 45C (albeit not the basis for the International Travel 

Regulations) cannot impose this form of quarantine: s 45D(3).)  Section 19 of the HRA 

requires that the Minister declare that a Bill is considered to be compatible or that he cannot 

 
44 (2010) Application no. 4158/05 
45 (2019) Application no. 4755/16 
46‘States should declare a State of Emergency using Article 15 ECHR to confront the Coronavirus 
Pandemic’, Green, A, Senior Lecturer in Law at Birmingham Law School, Strasbourg Observers 
(https://strasbourgobservers.com/2020/04/01/states-should-declare-a-state-of-emergency-using-article-
15-echr-to-confront-the-coronavirus-pandemic/) 1.4.2020, #614 
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make such a declaration but that the government nevertheless wishes it to become law; and 

a declaration of compatibility was made of the 2008 Act (by which Part IIA was inserted 

into the 1984 Act) before it was passed into law.  Parliament can thus be presumed to have 

intended, in passing amendments to the 1984 Act in 2008, to pass legislation in conformity 

with Article 5; and to have considered that the above limitations were consistent with those 

of Article 5.1(e).   

 

105 It cannot reasonably be said every person returning from Croatia, Austria or Trinidad and 

Tobago – or, indeed, any other country – is ‘potentially infected’ or that there was a risk of 

each one of them infecting others.  Such a classification would be meaningless if it included 

everyone within a country in which (using the most expansive data) 57 people out of 

100,000 were infected with a virus. 

 

106 Consequently, the indiscriminate quarantine imposed under the International Travel 

Regulations is an unlawful interference with Article 5 rights and they and the Croatia 

Regulations must be quashed pursuant to the HRA. 

 

Ground Three: Disproportionate interference with rights under Articles 5 and 8 of the 

Convention 

107 If, against the above submissions, the court finds that indiscriminate quarantine may in 

principle be imposed on travellers from other countries, it must nevertheless be imposed 

only if proportionate.  The test for proportionality is particularly heightened as Article 5 

is engaged (even if within an acceptable exception). 

 

108 Even if quarantine is potentially permitted in these circumstances, the impact of the 

Regulations on the Claimants amounts to a home curfew.  The reasons for which they 

may leave their house will be extremely limited and do not (as the original regulations 

imposing ‘lockdown’ did) permit any of them to leave it to take exercise or to shop save 

in very limited circumstances.  Further, the International Travel Regulations also impose 

restrictions on the exercise of their Article 8 rights.  The Claimants will be unable to visit 

their very elderly grandfather, grandfather-in-law and great-grandfather and provide him 

with the support and comfort that he needs; and will be prevented from engaging in any 

other social interaction. 
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109 The weight to be given to these interferences is dependent upon the efficacy and utility 

of the measures.  The government has not acted on scientific evidence and there is no 

basis on which the court can find that they are efficacious, even if countries have a higher 

death and/or case rate than England or the UK. 

 

110 In circumstances where the government has not acted on scientific advice or published 

any advice that could provide adequate explanation for their benefit, the court must 

consider this question (which is only a part of the proportionality test) afresh.   

Consequently, the Claimants reserve the right to reply to any such evidence provided in 

support of these Regulations. 

 

111 Unless and until such evidence is provided, neither the first nor the second parts of the 

Bank Mellot proportionality test are met: namely (i) whether its objective is sufficiently 

important to justify the limitation of a fundamental right; and (ii) whether it is rationally 

connected to the objective. 

 

112 In respect of the third part of the test – whether a less intrusive measure could have been 

used – the Government has been advised (in the paper of 28.5.2020, see para 17 (12) 

above) of four alternative measures that could have been used, each of which would be 

less intrusive.  To those can be added at least four further: (a) a shorter quarantine period; 

(b) advice to quarantine, rather than compulsion; (c) quarantine unless and until a negative 

test is confirmed; and (d) a combination of the aforesaid.   There is no evidence that any 

one of those (set out by SAGE or above) would be less efficacious (or, alternatively, how 

much less efficacious they might be) and so the court will be bound to conclude (unless 

and until such evidence is furnished) that this part of the test is not met.  Further, even 

were the Secretary of State to establish that each less intrusive measure would be less 

effective at reducing infections, it must also be established that the difference in 

effectiveness between each measure was so great that the Secretary of State could 

reasonably impose a measure that was so much more invasive of the fundamental rights 

of numerous travellers. 

 

113 The final part of the test is ‘whether, having regard to these matters and to the severity of 

the consequences, a fair balance has been struck between the rights of the individual and 
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the interests of the community’.  In this instance, the potential benefit is unsupported by 

evidence.  Insofar as it can be assumed that there is some efficacy in quarantining persons 

from countries with very low rates of infection – even if somewhat higher than the UK – 

it must be extremely limited, particularly considering the limited numbers of persons 

returning from those countries. 

 

 

Ground Four: the Regulations are irrational and disproportionate in general 

114 The serious harms of these Regulations have been outlined above.  The Regulations have 

imposed irrational and disproportionate restrictions on individual liberty, private and 

family lives, freedom of movement (under EU law) and A1P1 rights (to which the court 

must have regard: Rusbridger, supra); and which will cause serious harm to an extremely 

fragile and depressed UK economy. 

 

115 Five elements of the effect of the International Travel Regulations are relied upon, in 

particular. 

 

116 First, in respect to proportionality generally, EU law and the common law requirement of 

rationality, the Claimants repeat the submissions in Grounds 1 and 3 if, against their 

primary case, the International Travel Regulations are not found to be ultra vires or a 

disproportionate interference with particular Convention rights on those grounds.  No 

scientific or other coherent basis has been set out to justify measures with such serious 

and arbitrary effects and the International Travel Regulations cannot be judged to be 

rational or proportionate (the Defendants’ deserving no margin of discretion in the 

absence of the same: FACT, supra). 

 

117 Secondly (and alternatively), the Court cannot conclude that the UK remains in a state of 

emergency due to the SARS-CoV-2 virus when serious viral infection measured by the 

number of fatalities from the virus (as opposed to infection within the community without 

fatal consequences) is as much as 30 times lower than fatalities from flu (see above).  

Consequently, it could not be rational or proportionate to impose such arbitrary and grave 

restrictions. 
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118 Thirdly (and alternatively to the above) even where a margin of discretion is afforded to 

a government in choosing between alternative protective measures (which it is submitted 

does not apply in this case, for reasons set out above), the Government must still “act 

proportionately within the confines of its choice” (e.g. Lumsdon (supra) at [66]); and the 

courts must give anxious scrutiny to the proportionality of measures even in emergency 

situations.47 

 

119 Insofar as the Secretary of State may rely on the “precautionary principle”, this merely 

recognises that Governments can take action before harms occur, on the basis of the most 

reliable scientific data available.  The principle does not allow action beyond that which 

can be shown to be necessary and it must still reflect the risks that are actually apparent: 

see Lumsdon (supra) at [57].  Measures must still be proportionate and may not “exceed 

the limits of what is appropriate and necessary in order to obtain the legitimate objectives 

pursued by the legislation.”  They must be the least intrusive means of achieving the 

objective (Case C-78/16 Pesce ECLI:EU:C:2016:428 at [48]). 

 

120 Public emergencies were also considered in A (No. 1) v Secretary of State for the Home 

Department [2004] UKHL 56, [2005] 2 AC 68, in which the House of Lords considered 

whether measures for the detention of foreign terrorist suspects were proportionate in the 

context of an “emergency threatening the life of the nation”. The House of Lords held 

that the measures could not be shown to be proportionate because there was no logical 

reason why they applied only to foreign terrorist suspects given that the risks from 

terrorism were equally present from British nationals. 

 

121 For example, Lord Nicholls held, at [76], that: 

“… The extended power of detention conferred by Part 4 of the Antiterrorism,  

crime and Security Act 2001 applies only to persons who are not British citizens. It 

is difficult to see how the extreme circumstances, which alone would justify such 

detention, can exist when lesser protective steps apparently suffice in the case of 

British citizens suspected of being international terrorists.” This, and the relevance 

of rationality to the proportionality challenge, is explained by Lord Bingham at 

[31]-[33] and [43], Lord Nicholls at [76], Lord Hope at [132]-[133], Lord Rodger 

at [177]-[178] and [189], and Baroness Hale at [228]-[231]. 

 

122 The House declared the measures disproportionate and incompatible with inter alia 

Article 5 of the Convention. 

 
47 A (No. 1) v Secretary of State for the Home Department [2004] UKHL 56 
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123 In this case, the risks are not equal from every returning traveller from any individual 

country; and there is no evidence of the efficacy of reduced infection from quarantining 

individuals even from countries with much more severe infections.  Nevertheless, the 

arbitrary restrictions on liberty apply equally to all such persons, irrespective of the 

underlying public health risk. The position is even more extreme because the Government 

has accepted that less severe measures have been appropriate even where the risks have 

been greater: e.g. in respect of persons who have tested positive for Covid-19 or who 

display symptoms. Such illogicality renders the Quarantine Regulations unlawful. 

 

124 Fourthly, the “self-isolation” requirements are extremely strict without rational or 

coherent justification for the severity of those measures on the persons to whom they are 

applied.  The restrictions on individuals leaving the residence in which they are self-

isolating are far more limited than those that were imposed in the initial stages of the UK 

lockdown.  Then, individuals were permitted to leave home in England for exercise as 

many times per day as they wished with members of their household.  They were 

permitted to leave the house to go shopping for food or any other goods that were sold in 

shops able to open.  Provided individuals had a “reasonable excuse” for leaving their 

residence, they could do so.  

 

125 The International Travel Regulations, in contrast, provide only a limited number of 

reasons for leaving a place of self-isolation and do not allow other reasons for leaving 

other than “in exceptional circumstances” (Reg 4(9)(g)). The list does not include exercise 

and does not include shopping for food (unless “it is not possible to obtain these 

provisions in any other manner”). Unlike the Restriction Regulations, it does not permit 

parents to see their children under access arrangements if their children have not travelled 

with them.  There is no “reasonable excuse” exception. 

 

126 The policy of imposing more serious quarantine is thus irrational.  At the time the 

Restriction Regulations were imposed, the virus (measured by the above chart showing 

deaths in England) was far more prevalent than it is in almost any country in the world 

now; and particularly than in Austria, Croatia or Trinidad and Tobago (see above graphs). 

 

127 The restrictions imposed on persons travelling or returning to England by the 

International Travel Regulations are, moreover, more severe than the advice given, but 
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not restrictions imposed, on persons who have tested positive for Covid-19 or display 

symptoms of the disease. Such persons have only been advised to self-isolate for 7 days; 

and there is no compulsion and no risk of criminal penalties or prosecution if this advice 

is not observed. The fact that the regime is advisory means that people can use sensible 

judgment about the extent to which they restrict their activities and keep away from other 

people. 

 

128 Thus, the current Public Health England guidance, updated on 13.8.2020 states:   

 

If you have symptoms of COVID-19 however mild, you must self-isolate for at 

least 10 days from when your symptoms started. You should arrange to have a 

test to see if you have COVID-19 – go to testing to arrange. Do not go to a GP 

surgery, pharmacy or hospital. 

 

If you are not experiencing symptoms but have tested positive for COVID-19 you 

also must self-isolate for at least 10 days, starting from the day the test was taken. 

If you develop symptoms during this isolation period, you must restart your 10-

day isolation from the day you develop symptoms. 

 

After 10 days, if you still have a temperature you should continue to self-isolate 

and seek medical advice. You do not need to self-isolate after 10 days if you only 

have a cough or loss of sense of smell or taste, as these symptoms can last for 

several weeks after the infection has gone. See the ending isolation section below 

for more information. 

 

If you live with others, all other household members must stay at home and not 

leave the house for 14 days. The 14-day period starts from the day when the first 

person in the household became ill or if they do not have symptoms, from the day 

their test was taken. If anyone else in the household starts displaying symptoms, 

they must stay at home for at least 10 days from when their symptoms appear, 

regardless of what day they are on in their original 14-day isolation period. The 

ending isolation section below has more information. 

 

129 The International Travel Regulations also go further than the targeted self-isolation 

guidance that was introduced by the Government for persons entering the country from 

Hubei province and certain other specified places after 9 March 2020.  The Government 

approach was advisory without criminal sanctions, and simply advised people to “stay 

indoors” for a period. 

 

130 The Restriction Regulations and self-isolation guidance was considered sufficient to limit 

the spread of coronavirus during the peak of domestic transmission and for considerable 
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period afterwards, including where it was asserted that the National Health Service was 

under imminent threat of being overwhelmed (albeit that the trajectory of infections 

suggests this was never a real threat). It is irrational and disproportionate for the 

Defendants to impose greater and arbitrary restrictions on travellers from outside the 

United Kingdom, where there is no evidence to suggest that any one individual might be 

infected with SARS-CoV-2. 

 

131 Fifthly, the measures are shown to be even more arbitrary by exceptions contained in the 

regulations. In particular, while the International Travel Regulations impose blanket 

measures on travellers regardless of where they have travelled from, the measures do not 

apply to categories of persons identified in Schedule 2 to the Regulations. While most 

such categories are narrowly drawn, paragraph 37 of the International Travel Regulations 

excludes frequent travellers pursuing an activity for the purpose of employment or self-

employment. 

 

132 The most frequent work travellers – those that travel more than once per week – therefore 

remain free to come and go from England as they wish, without having to observe any 

quarantine.  The breadth of that exception is a stark indicator of the lack of a coherent 

public health justification sufficient to justify the restrictive measures otherwise imposed. 

 

133 The Secretary of State’s response to this point is again unsatisfactory. No scientific advice 

or impact assessment is referred to as having informed this exception. On the contrary, it 

is said to have been included on grounds of private and family life.  The pre-action 

response to BA stated that: 

“This exemption was judged appropriate not least as a way of reducing the impact 

on family life for people whose livelihoods meant they had to travel frequently. It 

is also consistent with the guidance that those who cannot work from home should 

now return to work wherever possible”. 

 

134 Paragraph 37 provides that:  

“A person – (a) pursuing an activity as an employed or self-employed person in the 

United Kingdom and who resides in another country to which they usually return 

at least once a week, or (b) residing in the United Kingdom and who pursues an 

activity as an employed or self-employed person in another country to which they 

usually go at least once a week.” 

 

76



 
 

40 
 

135 The first sentence is wrong because the International Travel Regulations do not require 

people to self-isolate apart from members of their own household and they do not prevent 

persons leaving the United Kingdom if they live abroad (Regs 4(8)(b), (9)(a)). 

 

136 The second sentence is plainly not sufficient to explain this exception. Everyone is 

encouraged to return to work, but not if this risks spreading SARS-CoV-2.  The reality is 

that the exemption demonstrates the arbitrary nature of the International Travel Regulations 

and the absence of a coherent approach based on scientific advice. 

 

137 In summary, however the International Travel Regulations are considered, they fail the test 

of legality. 

(1) Applying the test of proportionality required by Article 5 of Schedule 1 to the 

HRA 1998, by EU law and by the common law, there is no evidential or other 

basis for finding that the measures (a) are rationally connected to the objective 

articulated by the Government and (b) are the least intrusive means of achieving 

that objective. More limited and targeted restrictions would adequately meet the 

objective of preventing imported cases of SARS-CoV-2 increasing the incidence 

of the virus in England. 

(2) Applying the test of rationality, whether or not exercising the requirement of 

“anxious scrutiny”, the International Travel Regulations are not a rational 

proportionate response to the public health objective for each of the five reasons 

set out above. 

 

Ground Five: The International Travel Regulations are irrational, unreasonable and 

disproportionate in the absence of a policy for the inclusion or exclusion of a country from 

Schedule A1  

138 If any one of the above grounds are successful, the International Travel Regulations are 

unlawful and should be quashed as a whole; and the court would not need to consider 

Croatia in isolation.  This ground is put in the alternative. 

 

139 While the Transport Secretary has announced a ‘threshold’ for the imposition of 

quarantine on countries by removal from Schedule A1, the Defendants have failed to 

provide any further information as to how they have determined and will determine 
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whether to add or remove countries from Schedule 1A to the International Travel 

Regulations; to explain in any way why they have imposed this ‘threshold’; to publish 

any scientific advice that explains the imposition of this threshold.  Moreover, the use of 

‘cases’ rather than deaths is directly contrary to the advice of SAGE that they are 

unreliable indicators of the prevalence of SARS-CoV-2.  Without this information, the 

court cannot conclude that any such decisions – that is, each amendment to the 

Regulations adding or removing countries from Schedule 1A, including the Croatia 

Regulations – have been rational and/or proportionate.  Consequently, even if (which is 

denied) the International Travel Regulations might be rational or proportionate with a 

‘safe’ list of countries, they cannot be unless and until such a policy is implemented. 

 

140 Further and alternatively, the court cannot conclude that the International Travel 

Regulations are lawful (even if they might be with such a list) unless it is able to examine 

the evidential basis for decisions made under any such policy as might be applied and 

implemented. 

 

141 If the government subsequently provides any information and evidence in support of its 

application and implementation of such a policy, the Claimants reserve the right to file 

further submissions and evidence in reply. 

 

Ground Six: The removal of Croatia from Schedule A1 of the International Travel 

Regulations was unreasonable and disproportionate 

 

142 Insofar as the court may reject any one of Grounds Three, Four or Five in respect of the 

International Travel Regulations, those submissions are repeated in respect of the Croatia 

Regulations alone.   

 

143 In particular, if (which is denied) the court were to find that it was not disproportionate to 

permit quarantine of passengers from some countries, it has provided no evidence to 

explain why: (a) quarantining travellers from a country with very low rates of infection 

(even if higher than the UK) would make any material difference to the overall levels of 

infection within the UK; (b) less intrusive means would not be as efficacious or sufficient 

to meet the government’s objective; or (c) a fair balance has been struck between the 
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(very limited) effect of the quarantine against the significant impact on fundamental 

rights. 

 

144 The government has failed to provide any information or evidence to justify the exclusion 

of Croatia from Schedule 1A to the International Travel Regulations and the Claimants 

reserve the right to file further submissions and evidence in reply if and when such 

information is provided. 

 

 

CLAIM IN DAMAGES 

 

145 The Claimants have been subject to unlawful house arrest since their return from Croatia 

and will remain so for a total of 14 days after their return.  On grounds stated above, this 

house arrest constitutes false imprisonment (Jollah, supra) as well as amounting to a 

deprivation of their liberty protected by Article 5 of the Convention.  While they are 

subjected to house arrest, they will also be subjected to an unlawful interference with their 

private and family life: in particular by being unable to visit their 101-year-old 

grandfather, grandfather-in-law and great-grandfather. 

 

146 Accordingly, the Claimants claims general damages for the above. 

 

147 The implementation of secondary legislation imposing house arrest on the Claimants and 

thousands of other individuals in the absence of scientific evidence and without any 

Parliamentary scrutiny is an egregious act by the Defendants deserving of the approbation 

of the Court.  Accordingly, the Claimants claim aggravated damages. 

 

148 The Claimants limit their claim under the above heads of damage to £10,000. 

 

149 The First and Second Claimants are in business as property developers.  They anticipate 

that the 14-day period of enforced self-isolation will cause them financial loss.  This is 

likely to include but may not be limited to the cost of employing a person to decorate a 

property, work that they could otherwise have done together. 

 

150 Accordingly, the First and Second Claimants claim special damages limited to £10,000.  

The Claimants are unable to provide further details at present but will in due course file 
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a Schedule of Loss after their self-isolation has concluded and once they are able to 

quantify their financial loss. 

 

 

APPLICATION FOR FURTHER INFORMATION AND DISCLOSURE 

Information 

151 The Secretaries of State are asked to provide information about the following that is not 

contained in any documents filed in response to the request below: 

 

(1) What if any policy has been applied and or implemented for the inclusion or 

exclusion of countries from Schedule 1A to the International Travel Regulations; 

(2) What data and/or other information in the public domain was relied upon in making 

the decision: 

(a) To make the International Travel Regulations; and 

(b) To remove Croatia, Austria and Trinidad and Tobago from Schedule 2 of 

the International Travel Regulations through the Croatia Regulations; and 

(3) The same question in respect of data and/or other information not in the public 

domain – identifying data relied upon in documents that should be disclosed 

pursuant to the below request. 

 

152 If this information is not provided within 7 days of the Claim being issued, the court is 

asked to order that it be provided.    

 

153 The Claimants reserve their right to make further applications for the provision of 

information in the light of information provided or disclosure by the Defendants. 

 

Disclosure 

154 The Secretaries of State are asked to provide the following documents: 

(1) Any document containing any version of any policy applied and or implemented 

for the inclusion or exclusion of countries from Schedule 1A to the International 

Travel Regulations 

(2) All documents not in the public domain relied upon in making the decision: 
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(a) To make the International Travel Regulations; and 

(b) To remove Croatia, Austria and Trinidad and Tobago from Schedule 2 of 

the International Travel Regulations through the Croatia Regulations; 

Including, in particular, any documents pertaining in any way to the above made by 

the JBC. 

(3) Minutes of all SAGE meetings to date and documents relied upon in those meetings 

other than those already published;  

(4) The unredacted version of all published but redacted documents considered by 

SAGE, including but not limited to ‘Measures at the Border’;48 and 

(5) All pleadings (including but not limited to the Grounds, Summary Grounds of 

Resistance and Grounds of Resistance), evidence and skeleton arguments filed and 

served by both parties in the BA Claim. 

 

155 If this disclosure is not provided within 7 days of the Claim being issued, the court is 

asked to order that it be provided.    

 

156 The Claimants reserve their right to make further applications for disclosure in the light 

of information provided or disclosure by the Defendants. 

 

 

REMEDIES AND CONCLUSION 

 

157 In the premises, the Claimants ask for the International Travel Regulations and the Croatia 

Regulations to be quashed. 

 

158 The Claimants also claim: 

 

(1) General damages for false imprisonment in common law;  

(2) General damages for an unlawful and/or disproportionate interference with their right 

to liberty, pursuant to s 7 of the HRA and Article 5 of the Convention; 

 
48 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/89340
4/S0244_Measures_at_the_border.pdf 
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(3) General damages for an unlawful and/or disproportionate interference with their right 

to a private and family life, pursuant to s 7 of the HRA and Article 8 of the 

Convention; and 

(4) Aggravated damages; 

And the Claimants limits their claim under heads (1) to (4) to £15,000. 

And the First and Second Claimants claim: 

(5) Special damages for financial loss to be caused by their requirement to self-isolate 

under the International Travel and Croatia Regulations, limited to £10,000. 

 And the Claimants claim their costs of the claim and applications. 

 

 

1st September, 2020 

FRANCIS HOAR 

 

Field Court Chambers, 

5 Field Court, 

Gray’s Inn,  

London WC1R 5EF 
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